1921,
March 1,

570 THE INDIAN LAW REPORTR [VOL. XL1V

PRIVY COUNCIL.*
VENKATADRI APPA RAOC avo orvuews (Durunypanes),
v,

PARTHASARATHT APPA RAO (Prawvory), Rusroxpnyy

[one Crous-Arpian]

[On Appeal from the High Court of Judicature ab
Madras. ]

Account—Restitution—Principal and inlerest—dppropriotion of puyma.ts--Rats
of interest-—Discretion of High Cowrt—Code of Ciuil Procedure {V of 1808),
age, 1dd

Upon taking an account of principal and interest due, the opdinary rulo as o
peyments by the debtor anappropriated cither to prineipal or intevest is
that thoy are first to bo applied to the discharge of intovess,

A oroditor uniler the holiof that interest was payable with yearly
reats, prepavad o stubement in which payments by the debtor wers carried
forward to the end of tho ycar with inferest, and the smounts so found were
then croedited sygainst the total sum dwe. Upon the wcoount being tukon
with simple {ulerest,

Held, that tho cyroditor had not by this statement appropristod the
poymonts agaiuet the principal, 8o as to ho preciuded Mrom applying the rule
atatsd above,

The disevetion of tho High Court whon making an order for vestitution
wnder dsction 144 of the Code of Uivil Procedure, 1808, to fix the rate of
interest payublo will unt be lghtly interforod with, Where in tho case of
restitution of wouey puid ouk by & Rocviver under s decrea the Court ordored
vostitution te the opposite party with Inborest ab & rato higher than the Bank
rate, an appon] was digmissed,

Consouiparen Arpuan and Cross-appeal (No. 40 of 1919) from a
jedgment and decree of the High Courb (Ouprmne and Susna-
aier Avvaw, Jd.) (156h December 1916) varying a decreo of
the District Judge of Kistna at Masulipatam,

The Appeal and cross-appeal related to the amouut of prin-
cipal and interest which the defendants (appellants in tho main
Appeal) were entitled to recover from the plaintiff (respond-
ent and cross-appellant) by way of restitution in respect of money
paid out under a decree of the High Court which had been

# Pregant:—Liord BuckMasres, Liord Dowaniy, Lord Buaw, 8ir Josy Enew
and Mr, Avzgzn Anl,
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reversed by the Judicial Committee. The facts relevant to the
Appeal and cross-appeal appear from the present judgment
of the Judicial Committee.

De Gruyther, K.C., Dube, Narosimham, and Palat for the
appellants. —The appellants did not, by the statement which
they had prepared, appropriate the payments made to principal.
There are no appropriations by either party. The ordinary
rule applies that the payments should first be applied
against the interest due: RBamundoss Mookerjea v. Omeish
Chunder Rase(1), Maharajo of Benarss v. Har Narain Singh{2),

Sir Erle Richards, K.C., and Parik, for the respondent and
crogg-appellant.—When the respondent lost the Medur estate
under the order of the Boavd he had assets to his credit in res-
pect of the Nidaduvoln estate. That being so, the ordinary rule
as to the application of sums received could not properly be
spplied. Farther, under section 144, of the Codeof Civil Pro-
cedure, 1908, the High Court had s discretion in the mabter,

~ depending upon all the circumstances of the case. The Court
was not bound by any rule: Thompson v. Hudson(3), Bower v.
Marris(4). The oross-appeal is on two grounds : First, interest
should have been charged against respondent only at the Bank
rate, which was lower than 6 per cent. Section 144 is a restitu-
tion section ; if the money had not been paid over to the
respondent, it would not bhave earned in the Receiver’s hands
more than the Bank rate. Seoondly, the trial Judge was right
in holding that interest should run only against so much’ of
the unpaid debt as represented principal.

The JUDGMENT of their Lordships was delivered by

Lord Buokmasrrr.—Their Lordships do not desire tohear
convsel for the appellants in reply, nor do they need further
time to consider the advice that they will tender to His Majesty,
for in their opinion this ease is quite plain. It appears that in
1899 tlie respondent instituted a suit, the defendants to which are
ropresented by the present appellants ; ke claimed partition of two
estates, known as the Nidadavola estate and the Medur estate,
asserting that he was entitled to a one-third sharein each. The

(1) (1858) 6 M.1LA., 289, (2) (1605) LLR., 28 AllL, 25,
(8) (1870) L.R., 10 Bq., 407. (4) (1841) 1 Or. & Ph,, 851,
41-a
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vangarapmr District Judge, by whom the action was first heard, deereed in
APPa K0 o plaintiff’s favour with regard to the first estate, but against

Paweias  him with regard to the other. An appenl was taken from that
HBARATIIT

Avpa Rao, decree to the High Court who varied it by declaring that the
Lord Brex. Plaintiff was entitled to oue-third of the second estate as well
MasTNR.  pgof the first. A Receiver having been appointed of the rents of
both estates on the 14th February 1907, the plaintiff obtained
an order enabling the Receiver to pay over to him his intevest in
the Medur estate nnder the judgment of the Hizh Court as
it then stood. Unfortunately for him the uncertainties of litiga-
tion resulted in a decree of His Majesty in Council on the 1 9th
Decermber 1918 restoring the judgment of the District Judge,
and it consequently followed that the share of the property in
the Medur estate which he had received from the leceiver was
money which he was bound to restore. The representatives of
the original defendants accordingly appealed to the District
Court for restitution, asking for repayment ount of the moneys in
the Receiver’s hands representing the plaintifi’s share in the
Nidadavolu estate, and against him personally for the balance.
The matter came before the District Judge, who decided that
the defendants were entitled to the relief they claimed and made
an order on the 3ist August 1015, directing thab the interest at
the rate of O per cent with yearly rests was to be charged
against the plaintiff, and that so much of the amount due as
represented prineipal shonld carry simple interest from the date
of the order at the rate of 9 per cent.

On 19th October 1916, the High Court varied this order
by declaring that the amounts so received should only bear
simple interest ab 6 per cent, and on the 15th December 1916,
the matter being again before them, they dirested that the whole
amount should carry interest from the date of the order, but
that the moneys received should be treated as though they had
been réceived in respect of the principal moneys and not of
the interest.  An order was accordingly drawn up embodying
the decision of the 19th October 1916 ; that order has been
accepted by the appellant, but from the direction given om
the 15th December as to appropriation this Appeal has been
brought. The reason given by the learned Judges for their
jndgmant was that they regarded the payments already made as
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shown in an account filed by the defendants in the District Conrt vesaranrs
on the 25th Angust 1915, as payments that had in fact becn 474 R40
appropriated by the defendants as against principal and that fs‘:::}:é;
from soch appropriation there was no opportunity for them to Area Rae.
recede. The account referred o is seb out in the vecord in y . T
these proceedings, and it shows that as each sum of money was  MasTER,
received it was charged with interest ab the rate of § por cent
aud carried forward umtil the end of the year, when the tofal
amount so found was credited as against the total amount which
was due. Ab no time did the sums so credited do more than
cover the claim for interest, and it therefore seems impossible
~to understand why it was that the money received was regurd-
ed as definitely appropriated in respect of the principal,
Nobhing has beea pointed out to their Lordships to lead them
to the conclusion thab the High Qourt was right in the assnmp-
tion that they then made in that respect,

The question then remains as to how, apart from any epecific
appropriation, these sums ought to be dealt with. There is
a debt due that carries interest.  There are moneys that are
received without s definite appropriation on the ome side or on
the other, and the rule which is well established in ordinary
cases is that in those circumstances the money is first applied
in payment of interest and then when thab is satisfied in pay-
ment of the capital. That rule is referred to by Lord Justice
Riesy in the case of Parr’s Banlking Company v. Yates(l) in these
words ; i

% The defendant’s counsel relied on the old rule that does no donbt

apply to many cases, namely, that, where both principal and interest
are due, the sums paid on account must be applied fixet to interest.
That rule, where it is applicable, is only common justice.  To apply
the sums paid to principal where interest has accrued upon the debt,
and is not paid, would be depriving the creditor of the benefit to
" which he is entitled under hig contract.”

Their Lordships can find nothing in this case to take the ques-
tion oufside the general principle referred to by the learned
Lord Justice, They, therefore, think that the monay received
must be applied in the ordinary way, first in the reduction of the
interest and when that is satisfied in fhe reduction of the

(1) [1898] 2 Q.B., 460 at 468
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principal, Sofar therefore as the appellants’ Appeal is concerned
this means that the High Conrt have heen mistaken in the view
that they took and that the Appeal shonld be allowed, bub.there
iy before their liordships a c¢ross-appeal which first of all raises
the contention that the interest onght not to be higher than the
Bank rate. Their Lordships ave not prepared to accede to that
contention. They think that the High Court were fully qualified
to exercise the discretion which they did in the wmatter, and they
will not lightly interfere with the exercise of such a power.
Tinally, the respomdent contends fhat the District Judgoe wasg
right in dividing the amount to be repaid under the order of the
d1st August 1915 into the component parts of which it was
originally made up, so much as to principal and so much as to
interest, and to declare that the intercst only rums on such part
of the jedgment-debt as ilowed from the priveipal sum. Their
Lordships agree with the High Court in thinking that no such
digtinction can be made. ‘

They will therofore bhumbly advise 1lis Majesty that the
Appeal should be allowed with costs, that the cross-appeul should
be dismissed with costs, and bhat in taking the account the
moneys received should be applied firgt fowards the payment of
the interest and when that is satisfied towards the payment of
the capital sum. :

Solicitor for appellants : Douglas (rant.

Solicitor for respondent : Hdward Walgede,
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