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APPELLATE CIVIL.
Before Mr. Justice Nopier and My, Justice Krishnamn.

ocba, . RAJARAJESWARA SETHUPATHL alias MUTHURAMALINGA

S — SETHUPATHI, RAJAH OF RAMNAD, nv His avrnorizen
Asune, S, TIRUMALAL IYENGAR (Pramvmies), APPEILART,

V.

RAMANATHASWAMYI ar Ramuswaram Bv TRUSTES
V. VENKATASUBBA IYER (Derevnast) Regvonpusr.®

Civil Procedure Code (V of 1008), see. 1h—Suit for semt by lesses for o
term of a wamindari--Reference to arlbilration—dword passed into o decree—
Tinding of arbitraior, aot incorporated in the Judgment —Swirender of
leage—Subsequent sugt for vemt for anviher yiar covered by lease imstifuted
by the zaminder-—Previous judgment, whether vea judicata—8ection 11,
Civil Procedwre Cods, whether « rule of jurisdiction or tesoppel,

4 decision in a sult for ront, ingtituted in a Civil Jourt by the lessee for g
term of » zamindari againsh tho tenaut, iu nob res judicatn in a subzequest suit
for vent, instituted by the zamindur after murender of tho lease by the lesses,
over though the vont cluimed in the later suit was for a poried covered by the
origingl leage.

Survender by the Jossee does not operste oy an aggignment of the rights of the
lessec in favour of the logsor, but detormines fhe tenmanoy so as to let in the
lessor's rights,

Srcony Aveean againsb the decree of G, V. Viswanarea Sastr,

Acting District Judgo of Rammudd, in Appeal Suit No, 141 of

1019, preferred against the decree of 8. V. Papwawasma

Avyavoar, District Muunsif of Paramakudi, in Original Suié

No, 40 of 1916,

This, and some other conuected suits, were instituted by the
present Raja of Ramnad to recovor tree-tax, railway cess and
road cess, from the dofendant who is the trustes of Rameswaram
Devastanaw in respect of lands held by the Devastanam,included
in the plaintiff’s Ssmasthanam. The defendant pleadsd that
tree-fax could nob be revovered for the suib lands, as they were
Devadayam lands and as sueli exempt from such taxes by
law and by enstors ; the defendant also pleaded that the claim
was negatived by two sets of previons decisions between the

¥ Becond Appeal No, 1888 of 1919,



vOL. ¥LIv] MADRAS SERIES 516

parties, and that the present claim was res judicata by reason
of the deoisions in two suits of 1879 (Original Suits Nos. 288 and
289 of 1879, on the file of the District MunsiP’s Court of Parama-
kudi), which were appealed against (Appeals Nos. 243 and 244 of
1880, on the file of District Court of Madura). In a judgment
delivered in common in these and other appeals, the Distriet
Court held that Devadayam lands were exempt from tree-tax,
though the decisions of the District Munsif in the two suits
(Original Suits Nos. 283 and 289 of 1879), which had dismissed
the zamindar’s snit against the Devastanam, were affirmed by
the District Court in the appeals therefrom. It was contended
by the defendant, however, that the District Court had reully
meant to allow those appeals and that there was a clerical
mistake in giving the numbers of the appeals in those suits,
Another set of decisions relied on by the Devastanam, as
constituting res judicata in its favour, were Original Suits Nos.
571 and 572 of 1903, on the file of the Paramakudi District Mun-
gif's Court. Those suits weve instituted by the lessees of the
Ramnad zamindari against the Devastanam to recover similar tree
tax from the lands in their bolding. The whole of the Rémnad
Somasthanam had been leased to two lessees under a deed,
dated 20th February 1901, one of whom was also the trustee of
the Devastanam ; the above suits were referred to arbitration ;
the arbitrater passed an award holding that the defendant.
Devasbanam was not liable for tree-tax, and that the matter was
also res judicata by reason of the decisions in the abovesaid suits
(Original Snits Nos, 288 and 289 of 184). The Court of the Dis-
triet Munsif accepted the award, overruling the objections raised
by the then plaintiff, and passed, in accordance with the award, a
decree dismissing the suit. The findings of the arbitrator were
not incorporated in the judgment of the District Munsif. The
lessees of the zamindari surrcndered the lease by a deed, dated
95th Qotoher 1911. The  present zamindar instituted the
present suit and other connected suits on 11th Dgcember 1914,
for revovery of similar free-tax na well as road cess and rallway
coss dume for faslis 1822 to 1328, The Distriet Munsif, who
tried these suits, held that the plaintiff’s eclaim for tree-tax,
. etc., was not barred as res judicata by either of the decisions
relied on, namely, those in Original Sunits Nos. 288 and 289
86 .
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of 1879 or in Original Suits Nos. 571 and 572 of 1903, and
that the Devastanam was by law and enstom bound to pay

Ramaxaraad jree-tax to the Rammid zammdar, and he accordingly decreed

SWANML

NapiER, J.

ghe sums claimed in the plamt for tree-tax, road cess and rail--
way cesg. On appeal by the defendant, the Subordinate Judge
held thab the claim for tree-tax was barred by res judicata and
he accordingly modified the decree by disallowing the plaintifi’s
claim for tree-tax. Theo plaintiff preferred this Second Appeal

The Hon'ble the Advocate-General (K. Srinivasa Aiyangar)
and 8. Sundararaja Ayyangar, for appellant.

T. Rangachari and V. N, Venkalavaredhachar: for res..
pondents.

Narter, J.—This Becond Appeal arises out of a suit by the
Zawmindar of Ramnid to recover theerva from the trnstes of
the Rameswaram temple for trees growing on the land attached
to the temple. The written statoment alleged firat that the
topes belonging to the templo were Devadayam land and that
the temple is not liable to any theerva in law or by custom;
secondly, that the suit was barred by section 11, Civil Proce-
dure Code, by virtue of two decrees, ono that of the District
Court of Madura on Appeal in Original Sunits Nos. 288 and 289
of 1879, the other the decree in Original Suits Nos. 571 and 572
of 1002 in the Conrt of the District Munsif of Paramakoadi.
Issues were framed, tho third issue being  whether tho plaintiff’s
claim is barred by ros judicatn 87 The District Munsif decided
against the defendant in respect of both judgments pleaded
as ros judieatn but the lower Appellate Court has reversed thab
decision holding that both these decisions operated as res judi-
cata. This question now comes before us for decision.

With regard to the jndgment and decree of the District
Judge of Madura, the lower Appellate Court is clearly in error,
‘I'he ground of his decision is to be found in the concluding
words of paragraph 7 ‘

“T have no donbb that the learned Judge referred to Original
Suits Nos. 288 and 289 and not to Appeal Units Nos. 288 and 289
when he passed his judgment.”

An examination of the judgment clearly shows that this ig
an error.  Wo are nob cencerned with what the intention of the
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District Judge was but with the judgment and the decree that he PRariuor

passed, He says in paragraph 12: R“w’
“TI also find that except in Appeal Suits Nos, 288 and 289 no R*:‘filﬁm'
attempt was made to prove any special right to exemption.” —
In paragraph 13 he says: Nagin, J.
“Tt is right to mention here that only Nos. 87, 97 and 111 were
presented in time, and I only consented to admit the other appeals
in order, ete,”
Paragraph 14 :
¢ The result is that T dismiss Nos. 87, 97 and 111 with costg
and the other appeals except Nos. 288 and 289 without costs.”
Paragraph 15:
¢ Nos. 288 and 289 require specia] notice. I shall reverse the

decrees in those coses.”

Bxhibits IT and IIT are the suit registers in Original Suits
Nog, 288 and 289 of 1879, which decrees the lower Appellate
Court has found were reversed. The register shows that both
of these appeals were confirmed. It is therefore clear beyond
doubt that Appeal Suits Nos. 288 and 289 were the appeals,
the decrees in which were reversed, and these appeals were by
Ramabhadra Nageswara Iyer and Meerakanni Peer Mahomed,
who are not shown to have had any connexion whatsoever with
the temple.

Mr, T. Rangachari has practically abandoned the appel-
late Court’s view, but he relies on the fact that Ramaswami lyer,
Receiver of the Rameswaram Devastanam, was the defendant
in Original Snits Nos. 288 and 289 and seeks to use the general
words as to topes of the pagoda as being res judicata. It is of
course impossible to found a plea of res judicata against the
decree in the suit; and as the appeals of the temple trustee
were dismissed, we cannot go behind that decision. This plea
of resjudicata by virtue of the judgment of the District Judge
therefore fails,

[His Lordship nexb consuiered the 'question whether the
findings of an arbitrator upon a reference to arbitration in e
pending suit, which were accepted hy the Court, but were not
incorporated in the Court’s judgment were res judicata in a
subsequent suit, and proceeded :}

In the result I am of opinion that the plea of res ]uchcata by
virtue of section 11, Civil Procedure Code, is bad. It might be

36-4
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that in the circamstances of the case the award and the judg-
ment might operate as a judgwent by consent and estop the
parties to the award and judgment, but no such question has
been raised in this case or urged before us. _

The next question is whether, oven if the judgment counld
operate as res judicata, the plaintiff here would be bound by the
judgment and decree in the arbitration, The plaintiff in that
guit was a lessce for 20 years; and it is not contenied hafore
us that the decision in that case binds the plaintiff as lessor.
What s contended is that ag this suit seeks to recover theerva
for the years whish were coversd by the original lease to the

Jessee in the former suit, tihe lossor is bound by the decision, he

being in the possession of the estate by virtue of a surrender
from the lessee.  This point wag not raised before or consi rered
by thelower Appellate Court. Mr. I. Rungachari contends
that the right established by that decision to freedom from
theerva enures for the whole term of the lease, although the
lease has been surrendered ; and he claims that he is entitled
to it by snalogy with the estoppel provided for in section 41 of
the Translier of Property Act. He was doubtful whether he
could put this claim as high ag one arising under the words of
section 11 which are:

“or hotween the partics nnder whom they or any of them
claim litigaling under the same ticle,”

In my opinion his contention clearly canunot be supported,
for the plaintiff is nob litigating under the same title, . in that he
cluims ag owner, whoreas the plaintiff in the previous suib elaimed
a8 o lessee under him.

Mr. T. Raugachari snggests however that a surrenderee
in in the samo position as an assignee; and he relies on the
language of the Caleutta High Conrt in Raghunaih Singh v,
Mr. William Coz(1). The question there was as to the effect of
sutrender by » ryot on the rights of a mortgages. The Court
quoted with approval the language of Cuawwery, J., in Walter
v. Yalden(2). Tn that cose, it was decided that where a tres-
passer had acquired against a lessee a title nnder the Statute of
Limitations the lessee could not sarrender the lease and let in

»

(1) (1914) 19 O.W.N., 268. (2) (1902) 2 K.B., 804,
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the landlord until the expiration of the term for which the lease
was granted. The actual decision doeg not asgist him, hecause,
in the English law as well as by the Limitation Aect, title is
acquired by adverse possession, and such title is for all purposes
as good as a conveyance. Buf he velies on the words used by
CraNNuLL, J., : v

“The law is that a lessee can only give title to his lessor by a
surrender to the same extent thabt he could give it to another person
by his assignment.”

I do not think that these words used by the learned Judge
ave to be construed strictly as laymg down that a lessor acquires
the title of the lessee by surrender. Another case relisd ou by
the learned Vakil was Seshappaye v. Venkafaramane Upadya(l).
That decided that a mulgeni tenant will not be bound by a
decision against his lessor, as his intevest is not subordinate to
that of the lessor, the tenure being a permanent herit ble tenure
not created subsequent to the dvcision against his landlord. [
do not sce how this case helps the defendant.

Mr, T. Rangachari also relies on the language of the
Bench in Buppa Bhattar v. Suppu Sokkaya Bhattar(2), where
the learned Judges speak of “a decree of a Court of competent
jurisdietion forming'a link in the chain of a pacty’s tatle™ [
do not think that this case is of any assistaoce, for the word
““title ” used in that case has no possible reference to a decision
on the mutoal rights of the lessor and lessee under the terms
of their contract. Mr. T. Rangachari relied on a phrage

used in I'oa’s Landlord and Tenant on page 624, “Title by

surrender,” but I cannot treat this language as any authority
on the point. In Woodfall’s Landlord and Ponant surrender is
treated as one of the modes of the terminafion of the tenancy,
and the same principle is applied in section 111 of the Transfer
of Property Act. Sub-section (e) of that section provides that
a lease of immoveable property determines by express surrender,
that is to say, in case the lessee yields up hixintevest under the
lease to the lessor by mutual agreement between them; and
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gootion 115 provides for the effect of surrender on wunder- -

leases, but there are no further statutory provisions. The

(1) (1910) LLB., 33 Mad,, 459, (2) (1915) 29 M.L.J., 588,
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Baran or  Tandamoental error in the contention of the learned Vakil is the
RaMnan

” assuption that res judicabs operates on all subsbantive rights.
Rauanarua- The result of a decision between parties is at the highest to raise
SWAMI,

~—  an estoppel between the parties bound by the previons judgment.
Narmt 14 in no way affects title nor can it operate in the same manner
28 & covenant. :

It was finally argued that the defendant by the surrendsr has
been deprived of the benefit of the decision. That may be so,
but the question of rights between lessor and lessee is not
conoloded by the failurs of the plea of res judicata, and further
if an under-lessee desires fo bind the ultimate landlord by a
decision between himself and his lessor it is perfectly open to
him to ask the Court to wake the landlovrd a party, in which
case the landlord will be bound by the judgment entirely apart
from any question of surrender. I am, therefore, clear that
neither under section 11, Civil Procedure Code, as pleaded, nor
ander the gencral prineiple applicable to awards of arbitvatory
operating as estoppel by consent does this award or judgment
bind the plaintiff in the present suit.

In the result the judgment of the lower Appellate Court must
be seb aside except ag to road-cess and railway-cess and interest
thereon, and the cuse remanded to be disposed of on the other
issues framed in the suit.

Kusivay J,  Kmisunan, J~The only question arising in this case is one
of res judicata. My lewrned brother has set oub the circum-
stances in which it arises and I need not repeat them. The issue
alleged to be res judicata is whether the plaintilf the Raja of
Ramnid is euntitled to levy o tax on trees standing on the
defendant’s Devastanam lands in the Pamban village in Rames-
waram or not. It is comtended by the defendant that the
Raje’s claim to such tax is barred (1) by the decision in Original
Suits Nos. 298 and 289 of 1879 and (2) by the decision in Original
Suits Nos. 571 and 572 of 1903, all on the file of the Distriet
Munsif of Paramakidi.

As regards the suits of 1879 the judgment of the Munsif is
ot filed, but reliance is placed upon Exhibit IV, the judgment
of the District Judge on appeal from a baboh of cases including
Origiual Suits Nos. 288 and 289. It no doubt appears from
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Exhibit IV that the District Judge found(1) that the Raja had Rasau ox
the right to levy atax on trees on the Pamban island generally, B“:,f“”
but (2) that he had no right to do so as regards trees in Ramanavis-

Devadayam lands or in topes of the pagoda in this island,. as iy
they were exempt from such tax. It is the second finding that KnisHxax,
the defendant wishes to take advantage of in the present case.
Now it is only in Original Snits Nos, 288 and 289 and in
Appeal Suits Nos. 243 and 244 therefrom that the Devastanam
was a party snd not in any of the other cases. The other cases,
_inelnding Appeal Suits Nos. 288 and 289, were all between the
Raja and third parties. Ou the face of Exhibit IV the second
finding was given effect to only in Appeal Suits Nos. 288 and
289, all the other appeals being dismissed on the first finding,
and the decrees of the Munsif in them, giving the. Raja the
tree-tax claimed, being confirmed. Oun these facts, it is clear that
the defendant’s plea of res judicata must fail under section 11,
Civil Procedure Code, as the finding relied on iz not proved to
have been arrived ab in a matter in issue in & suit between the

1.

Raja and the Devastanam. This is so even if we accept
Mr, T. Rangachari’s argument that becanse a common judg-
ment was delivered by the District Judge in all the appeals
both the findings should be tuken to have been embodied in
all of them, including Appeal Suits Nos, 243 and 244, for the
decrees in them were for payment of tree-tax in spite of the
second finding and such an incidental finding unnecessary for the
decree cannot be held to make the matter res judicata against
the successfol plaintiff.

To get over this difficulty it was suggested for thoe Devas-
tanam that when the District Judge reversed the decrees in
Appeal Suite Nos, 288 and 289 he really meant to roverse the
- decrees in Original Suits Nos. 288 and 289 and to dismiss those
suits, and that there is a clerical mistake in his judgmentand that
we should take it that the second finding was veally arrived at
and given effect to in those suits, and not in the appeals of the
game number. Thig is a very plausible suggestion and it was

accepted by the learned Sub-Judge, but I am unable to aceept it. .
| The grounds relied on in support of it are (1) the sameness
of the Original Suits Nos. 288 and 289 and of Appesl Suits
Nos. 268 and 289 and the cousequent ease with which one way
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huve been misbaken for the other, (2) the improbability of any
one but the Devastanam heing concerned with pagoda topes, and
(3) the opinion of the arbitrator Mr. Madhu Ayyar in his award
in 1908 that such a mistake was made. 'T'he arbitrater’s opinion
is clearly not evidence at all. The other two considerations
are after all mere spoculations. Ou the other hand the extracts
from the appeal register filed in appeal Exhibits II'and IIT are
independent evidence which show clearly that the Munsif’s
decrees in  Original Suits Nos, 288 and 280 were in fact both
confirmed on appeal and that there is no mistake on the point in
the jndgment Exhibit IV. 1 therofore agree with my learned
brother that the plea of res judicata based on Kxhibit IV is not
established.

[His Lordship next cousidered the question whether the
findings of an arbitrator not ineovporated in the judgment of
the Court were res judioata and came to the conclusion that they
were, |

The guestion, however, remains whether that finding binds
the present plaintiff, the Rajs. The plaintiffs in Original Suits
Nos, 571 and 572 of 1903 wore the lessees of the Raja, and not
the Raja himself, and i is not contended by Mr. T. Rangs
Achariyar that o finding against lessees will be binding on the
lessor even if the lessees had put forward in the frial the lessor’s
title and bona fide endeavoured to supporyit. In fact a lessor
a8 sach cannot be held to be & person claiming under the lessees
within the meaning of seotion 11, Civil Procedure Cede. But,
Mr. T. Rangachari argues that we have here a special case
inasmuch as the Rajn got his right to suc for the plaint rent

by reason of the swrender of their term by the lessees and

thongh he did*not derive his ftitle from them, he contends
that the Raja should be treated in his capacity of surrenderee
as an assignee of the lessees and as such a person claiming
ander them, This is a diffficult question which seems to be
res integra and which has therefore to be decided on general
principles. - After careful consideration I think with my learned
hrother that the contention is untenable. The effect of a
surrender of his leage by the lessee is to determine the temancy
and to lebin the landlord’s rights. This is so stated in section
111 of the Transfer of Property Act,and as regards English Law
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in Woodfall's ¢ Landlord and Tenant.” In a surrender there Rasam or

. R
is no transfer of rights from one to the other but only an “ifm
extinguishment of the lessee’s rights. The under-lessees will no R“;ﬁfﬁf“’

doubt not be prejudiced by their lessor’s surrender as laid down Catommas. J
in section 115, Transfer of Property Act, but that is because to B
the extent to which the lesses has parted with his rights in the

property to his under-lessees his surrender could not take effect.

Tt is this, I think, that is meant by the observation of CasNyELL,

J., in Walter v, Yalden(1), when his Lordship observed that
‘ “the law ia that a lessec ean only give title to his lessor by a

surrender to the same extent that he conld give it to another person

by bis assignment.”

This observation was made with reference to & title created
by preseription against the lessee, and cannot be extended to
apply to a case of res judicata against him, which in my opinion
creates no title nor interest in property. We cannot hold that
the rule of res judicata creates any right or interest in the
property though it may indirectly affect the rights of persons
against whom it is effective. The rule is a rule of personal
estoppel and does not attach itself to property. A lessee may
defeat by surrender the advantage of res jndicata whichanother
has against him ; there is nothing to prevent him from doing so,
go far as I can see. If the third party had wanted to bind the
landlord by the decision he should have taken care to have had
him also made a party to the suit. I therefore agree that no
estoppel arises from the decision in Original Suit Nos. 571 and
572 of 1903 against the Raja. -

Before conclading, I should like to observe that I do not
share my learned brother’s views on the nature and soope of
seetion 11, Civil Procedurs Code. I do not think that the
section deals with any question of jurisdiction, as it does mot
affect the cognisability of suits but only their trial or the trial
of issues in them. Though worded as if the Court is prevented
from doing certain things we must gather the nature of this rule
from the section as a whole, when it will be clear that it is in
reality & rule of personal estoppel, of the nature of an estoppel
by record in Inglish law. Though the qnestion is mnof

(1) [1902] 2 K.B., 304
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important here it may become importans, for example, in & case
under section 115, Civil Procedure Code, and I wish to guard
myself against being misunderstood.
The plea of res judicata failing in toto, L agree to the order
proposed by my learned brother.
KR,

APPELLATE CIVIL.
Before My, Justice Oldfield and Mr. Justice Seshagirs Ayyar.

THE OVFICIAL RECELVER, TINNEVELLY (Prrrions:),
APrELLANT,

.

SANKARALINGA MUDALIAR AND 1HREE OTHERS
(Resroxpeyts), Resronpunrs.®

Provinciel Imsolveney Aeb (111 of 1907), sa B, 16, 18, 36 and 37—Ordey of
adjudication—Appoiniment of Receiver by District Cowrt—=Sale in ewccu-
tion of money decrée held by Distriet Munsif’s Court, subssquent to
appointment of Recelver—Application by Receiver to the District Cowrt for
cancellation of sale end for delivery of pas&teséion«Applim:ion, whether
competent-—Jurisdiction of Nistries Court,

Wheve after tho appoeintment of a Reocciver {or the ostabe of an insolvent
had been wade by o District Qourt, same v tho propertios of tho insolvent were
gold in auction by a District Munsif’s Court in exooution of a decrce for monoy
pussed by the lattor Court privr to tho order of udjudication.

Held, it wus compotont (o the Receiver to makoe an application to the
District Court for amnulmont of the sale and tor delivery of possession of the
properties from the purchaser, under section 18, clause 3 of the Provineial
Insolvenoy Act (1IL of 1907),

Arpeal againgt the order of B, Paxenmam Watsw, Acting
Distriet Judge of Tinnevelly, in LA. No. 461 of 1918 and
Civil Migcellaneous Petition No. 886 of 1918 in ILP. No. 3
of 1917,

¥ Civil Misoellansous Appest No, 127 of 1919,



