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opportunity o f contesting tlie point which that suit decided, a 
circum stance which is proved by their being joined  as respond
ents in tlie appeal. In these circum stances, the plaintiffs are, 
in our opinion, debarred under s. 13 from now again contest
ing the same point with the parties to the form er suit. The 
appeal is dismissed with costs.

A ppea l dismissed.

Before Mr. Justice Prinsep and Mr. Justice O'Kinealy.

B H O O T N A T II C H A T T E R J E E  ( . D e p e n d a n t )  v . K E D A R N A T H  
B A N E R JE E  a n d  o t h e r s  ^ l a i n t j f f s ) . *

Suit fo r  Possession—Previous Dispossession—Limitation—Adverse Possession
— E  videnee— Onus.

Ia  every suit for the recovery o f land, on the allegation o f  previous dis
possession by the defendant, the plaintiff must start his case by showing that, 
at some time within twelve years previous to the institution o f  the suit, he 
has been in possession o f the land sued for.

llajah Sahib Perhlad Sein v. Maharajah Ifojender Kishore Singh (1), 
Dawhius v. Lord Penrhyn (2), and Noyes v. Crawley (3 ) cited.

T h i s  was a suit for the recovery  o f possession o f  four katas 
o f land, on adjudication o f rights thereto. The plaint alleged 
that the land in dispute (together with certain land adjoining, 
which is now the property of the defendant) form erly belonged 
to the plaintiffs’ fa th er; that the defendant purchased from  
the plaintiffs’ father the land adjoining the laud in dispute ; aud 
that he had, by falsely a lleging that he had subsequently 
obtained the disputed land as a gift from the plaintiffs’ father, 
got him self registered as the ow ner thereof under the provisions 
o f Bencr. A c t  V I I I  o f 1876. T lie defence was, that the suitO *
was barred by lim itation, and that the plaintiffs’ father had 
made a g ift  o f  the disputed land to the defendant. T he M un-

* Appeal from Appellate Decree, No. 594 o f 1881, against the decree o f  
J. F. Browne, Esq., Officiating Jud«e o f the 24-Parganas, dated the 13th 
January 1881, reversing the decree o f Baboo Prosunno Coomar Bose, 
Additional Munsif o f  Baroypore, dated the 24th March I8S0.

(1) J2 Moore’s I. A ., 337. (2) 4 App. Cas., 51,
(3) 10 Ch. D ., 31, 36.
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1882 s if found that the suit was barred by lim itation, and lie dismissed
B h o o t n a t h  the plaintiffs’ suit, though he found the story o f  the g ift not 

®. proved. On appeal, the D istrict Ju dge reversed this decision, 
Banbeje™  011 ^ le g round that the laud having adm ittedly belonged to the 

plaintiffs’ father, and the defendant’s allegation o f  g ift having 
failed, the plaintiffs were entitled to a decree.

T he defendant appealed to the H igh  C ourt, on the ground that 
the D istrict Ju d ge  should have determ ined the question whether 
the plaintiffs had been in possession at any time within 
tw elve years previous to suit, aud that he ought not to have 
thrown the onus as to adverse possession, in the first instance, 
on the defendant.

B aboo Opender Chunder B ose  for the appellant.

Baboo Gopinath M ookerjee  for the respondents.

T he judgm ent o f  the C ourt (P iuN S E P  and O ’ K lN E A L Y , J J .)  
was delivered by

P k in sicp , J .— This is one o f  the m any cases that have 
recently been before the Courts arising out o f  the Lund R eg is 
tration A ct. The defendant succeeded, as against the plaintiffs, 
in getting  his name registered as in possession o f  four katas o f  
land.

The plaintiffs have brought the present suit to obtain posses
sion by proof o f title, a lleging that the registration-prooeedings 
were their cause o f  action ,— that is to say, as we understand it, 
that they were in possession up to the date on which those pro
ceedings were taken. -T 11e defendant says, that he has been 
iu possession for the last tw enty-five years under a verbal g ift  
made in his favour by one who is said to have been the plaintiffs’ 
ancestor.

N ow  the first point which the D istrict J u d g e  had to decide 
was whether, under such circum stances, the plaintiffs have proved 
that they were in possession o f  the land in dispute within twelve 
years from  the institution o f  the suit. The possession set up 
by  the plaintiffs is, that they excavated this land for the purpose 
o f obtaining bricks, which were buried there. T he M unsif 
fouud that this was false. T he D istrict Judge com es to no
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very definite finding on this point, though, so far as we onn 1882 
learn liis opinion, ho seems to have thought tlmt it was not true ; B h o .otn.a t h  

but, that however that might be, the plaintiffs’ real cause of ° HAI™ If'*B!0 

action was the registration-proeeedinga. To make out his b^newb™ 
cause o f action in a case of this kind, the plaintiff had to show 
the date on which he was dispossessed,— that to is say, to show 
that either ou tho particular dato on whioh he stated the dis
possession to have taken place, or some other period within 
twelve years from the date of the institution o f the suit, he was 
in possession of this laud. As au authority for this view of the 
law we would refer to the judgment of the Privy Council in 
the case of Rajah Sahib Perhldd Sein v. Maharajah Rajender 
Kishore Singh (1), Dawkins v. Lord Penrhyn (2), and Noyes v.
Crawley (3). In the present case,, until the plaintiffs could 
show that their suit was not barred by limitation,— that is to 
say, that they were in possession within twelve years from the 
date of the institution of the suit,— they could not call’ upon 
the defendant to prove his title under the alleged verbal gift.
W e, therefore, remand this case to the lower Appellate Court, 
that it may re-try1 the appeal in accordance with the a'bove 
observations. Costs to follow the result.

Case remanded,

B efore  M r. Justice Prinsep and M r. fuaiiog O'Kinealy,

BROJO GOBINI) SIIAIIA  (DispJsndant) v. GOLTTCK CUUNDER 1882 
SIIAIIA, alias GO LUCK SIIAHA (Pbaintifp).* >i0‘

Stamp Act (I  o f  W t y —Stixmp-Duty—Hatliehiita—Evidence—
Achiowledgntmt,

An aooount in a hathcliitia, showing advances o f money made to, ancl port- 
pnyroent made by, the defendant, the whole rimount being in the handwriting 
and signed by the defendant, is admissible in evidence tfituout being 
stamped,

Bij/swZflJ* Coomav v. Bromojnoye Chowdhrani (4 ) ‘followed,

* Appeal from Appellfcte Decree, No, 1820 o f 1880, against the decree o f  
W. JT. flleres, Esq., Officiating Judge o f Tippera, dated the 26th August 1880, 
affirming the decree o f Baboo Kali Dass/Dutt, Second’ Subordinate J u d g e d  
tliuli district, dated the Gtli August 1879.

(1 ) 12 Moore's I. A., 837. [8) 1.0 OU. D., 31, 86;
(2 ) 4  App: Cos., fil. (4) L  L . E „  4  Gale., 885; 3 0 , L> R ,, 520


