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KANDIVIL PARKUM VANIA PUTHUKKUTYIT
RANNA EURUP (Tumd Derpspast), APPELIANT,

'S

SANKARA VARMA RAJAH AVERGAU ANV BEVEN OTHERS
(Prarnriers 110 3 snp Liogan Revkssunrarives o First Dupenpane
anp Durnwpants Nos. 2, 37, 154 anp 112), Resronpents.
Malabar Law—Kanom—Lease or mortgage—Deed of taraga, copstruction of——

Attestation of deed, necessity for—Tronsfer of Property Act, sactions 59 and
. 98— Anomalous morigage—Civil Procedure Code (¥ of 1908), O. 1, rula 9~
Nou~jotnder of parties—Deerce against parties tn appeal.

A kanom is an anowmalons movtgege falling under section 98 of the
Transfer of Property Act, with certain well-known incidents utteched ta
it under the customary law of Malaher; snd a kunow.deed, to be walid,
wusb be attested ns a mortgago-deed vnder rection 59 of the Act,

The fact 1hat the doonmen! is deseribed as a taraga or royal granb or thy
the kanom amount is oxceedingly insignificant does not alter the nature of the
transgaction,

Spcoxp  Aveeal against the decree of K. V. Karunaxaza
Mewon, Additional Temperary Subovdinate Judge of North
Malabar, in Appeal Suit No, 175 of 1019, preferred against the
decree of P. M. Awawravarayana Avyar, Principal District
Munsif of Badagara, in Original Suit No. 273 of 1917,

The first defendant, who was the jenmi and the Valia Rajah
of Kadathnad, exceated a kanom deed, dated 30th April 1904,
in favour of the third defendant. Sabsequently, the first defend.
ant executed a welkanom under Exhibit B, dated 28rd June
1918, in favour of tho first plaintiff. Thoe first plaintiff grantod a
sub-demise to the second and third plaintiffs and the second
defendant. The otler defendants are sub-mortgagees and other
demisees under the third defendant. The suit is to redeem and
recover possession of the lands from the defendants, The plain-
tiffs instituted this suit on 20th July 1916 on their title as
Melkanomdars, under Exbibit B, The defendauts pleaded, inter
alia, that Exhibit B was a mortgage and as it was nob attested by

# Seoond Appeal No, 1478 of 1019,
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witnesses, i was invalid in law, and no title conld be based on
i, The terms of Exhibit B were as follows :

Exnrsir B,
Taragn executed a8 per orders,
No. 116 of 1888,
To Mr. Sankara Verman Tampan of Aylancheri Kovilagam of
Poramsi Amsam and Desam, Kurnmbranad taluk.

The shops, fairs sed oiher portion of Badagara Kcitaparamba excluding
the Munsif Courb, the travellers’ khana and bungalow, stable and kiichen,
whioh is the Jenm of an Kuttiprath Kovilagam and tho boundaries, measure-
ments and particulars of which are described in the subjoined schedule, (3)
the portion of the land to the north-west of the Kotta, and (3) the wasbeland
to the east of the Kotta, known as Puthiavalappa paramba, having been thuas
granted nuder a taraga, yoo are t> have trade carried on there, and have
sufficient number of trees plaunted on the open space, you mie to enjoy the
Melbhagam (the upper produce) on thess properties, and exclusive of the old
kanom of Rs. 3 on thege items, the interest on that, the Government vovenus
of Ra. 5-2-0 and the Local Fund dues theveon, you are to pay 45 fanams free
of revenue in respect of Kottaparamba, six fanams, ete. Fiftry,—two fanams
squivalent to Rs. 10-G-5. This amount of Rs 10-6-5 should be paid every
year in tho month of Septeraber-October at Kuttiprath Kovilagam and a receipt
taken therefor, In dofault of paying the aforesaid revenue according to kist at

the amsam and taking a receipt therofor, it should be paid with interest at the.

rato of 12 per contb.

Yadasth~-It is agreed that undsr the Marupats obtained from Kandale
Paoleri Kannan as 112 of IB70 in respeet of paramba item WNo. 1, eto., the
properties are to be yecovered by direct snit at Tamban's expense after paying
kanom and the value of Kushikoor nnd Chumayams; that Euture porapad to be
paid by Tampan and the sume is to be realized from the tenants; and the terage
is this day issned accordingly.

Taraga granted by Kuttiprath fovilagam. )

The District Munsif decreed the suit in favour of the
plaintiffs, directing the delendants severally to deliver possession
of the lands in their possession on payment by the plaintiff of
the value of improvements due to thow in respect of the lands
delivered by them. The third defendant preferred an Appeal to
the District Court, and impleaded only defendants Nos. 1, 2, 87,
112 and 154 and the thres plaintiffs as party-respondents to his
Appesl, The Subordinate Judge, who heard the Appesl, con-
firmed the decree and dismissed the Appeal. He sgreed with the
Munsif in holding that the document of melcharth (Exhibit B)
was an improvement lease and not a kanom-mortgage and did
not require to be attested as a mortgage, The third Gefendant
proforred this Second Appeal. The farther facts and conten-
tions are set out in the judgment of Sapasiva Avyaw, d.
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0. Madhavan Nayar for appellant.

K. P. M. Menon, C. V. Anantakrishna Ayyor and K. Govinda
Muarar for respondents.

Sapasiva Avvar, J.—~The third defendant whom I shall call
the mortgageo is the appellant before us. The plaintiff is
melkanomdar and he got hiy melkanom from the jenmi, the
firgt defendant, who was then the stanom-holder of a desam.
The suit was for redemption of the third defendant, the mort-
gagee under the kanom deed Ixhibit A, dated 1904, and all the
sub-mortgagees and other demisees under the third defendant
were also made parties. Tho second and third plaintiffs aud
the second defendant may be ftreated as claiming under snb-
mortgages created by the plaintiff. The firsh Court held that
the melcharth or melkanom to the first plaintiff granted by the
firgt defendant was not a kunom, but an improvement lease and
that it did not require therefore to be attested by two witnesses
(s a mortgage is required to e attested by section 59 of the
T'ransfer of Property Act). Then it found the value of improve-
ments due to the third defendant and his subsmortgagees and
lessess and gave an elabovate decree from which I shall make
the following extracts:

“This Court doth order and declare that the amount dne to
the third defendant oun account of kanowm in Re. 1-8-0 and the
value of improvements is Rs. 4,047-3-11; to the fourth defendant
is Re. 204-7-67

and so on up to the hundred and seventh defendant; and
then the decree says that

“if the plaintifls pay inte Court the amount so deelared due ont
or before 126h February 1919, the defendants shall deliver up to the
plaintiffs all documents in their possession or power relating to the
martgaged propevties and shall put the plaintiffs in pogsession of
the properties.”

This decree means that each of the particnlar defendants
mentioned in tho first portion of the deeree to whom a specifiod
amount iy declared to be due by tho plaintiffs shall pub the
plaintiffs in possession of the particular properties in his posses-
sion. Then, the third defendant preferred an appeal and he
made only the defendants Nos. 1, 2, 87, 112 and 154 and the three

" plaintiffs, party-rospondents to his appeal. The-mnin points

taken by him in the appeal were (1) that the meloharth
Exhibit B, in favour of the first plaintiff, was invalid for want
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of proper attestation; (2) that Exhibit B was a mortgage and
ought to be attested as a mortgage and not as a mere lease.

These were the two principal contentions in the Appeal
before the Subordinate Judgs. ,

The plaintiffs-respondents did not take the objection before
the Subordinate Judge that the appeal was bad for non-joinder
of the other defendants who had been parties in the first Court.
The learned Subordinate Judge held that Exhibit B might be
considered as an improvement leass and not & kanom and that
therefore it did not require attestation as a mortgage and hence
he dismissed the appeal.

Tn Second Appeal before us the same points are taken,
namely, that Exhibit B was a kanom document and therefore
was not properly attested and was wholly invalid; and then
there is also a point taken about compensation for a well in
plot B, and for tank and well in plot D. The first defendant
(the stanmomdar who granted the melcharth and the original
kanom, Bxhibit A) died after the date of the decision of the
lower Appellate Court, and the third defendant brought the next
stanomdar on record in this Second Appeal as the legal repre-
sentative of the first defendant.

The first question for consideration is whether Exhibit A is
a mortgage document and whether it ought to be attested as
such to have legal validity. The plaint is worded as a suit for
redemption of the kanom mortgage, and Court fees have been
paid on the principal mortgage amount as in a suit for the
redemption of mortgage. The document of which Exhibit A is
a counber-part, and the document Exhibit B are no doubt called
Taragas or Royal grants, bub that should make no difference in
their construction, What we have to look to is not the form
bt the substance of the documents, ' The contention that they
are not kanoms bub leases is based on the circumstance that the
kanom amount 18 only Re. 8 and that reference is made to the
planting of trees on some vacant sites forming portions of the
demised premises. Reliance is placed on two decisions of this
Court in support of the above contention, and especially on
Meppatt Kunhamad v. Chathu Nair(l). That was a case in
which the dooument was described as a kanom deed, but it
is also recited in the document that ““kavom and kuzhikanom

AY (1900 TT. R 97 Mad.. 273,
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right ” was granted of the Neettukotta mala (that is hill) and
the grounds included therein. The amount of the kanom was
only Rs. 5, and the full yearly rent was to be given to the
demisor, and the demises was asked to reclaim the aforesaid
forest sites and make improvements thereom. The property
demised was evidently forest jungle land, whose measurements
even could not be entered in the deed. The learned judges held
that the transaction must be regarded in substance as a lease
having regard to the small amount of the kanom, Reliance
was again placed wpon N. V. Silapant v. V. M. Ashtamurts
Nambudri(1). The Full Bench decision states that for purposes
of limitation

“the objeot for which tho temnre was cveated must be
regarded.” “In some cases it may bo & mere lease, a sum being
advanced as security for the rent or for proper cnltivation to be
repaid on the oxpiry of the berni.  In other cases, and most frequently,
it is created as a lense by way of mortguge to sccure a loan advanced
to the jenmi (proprictor).”

This is a very old case decided before the Transfer of Property
Act came into force. I think the principle to be deduced from
the decisions pronvunced after the Teansfer of Property Act came
into force is that a kanom partekos of the nature of a wsufrue.
tnary wortgage and g lease, sud that it is an anomalous mortgage
falling under section 98 of the Transfer of Property Act. I
do not think it eithor convenient or even practicable to embark
in each case on an enguiry as to whkether the amovnt advanced
is so insignificant having regard to the mecessities and posi-
tion of the grantor of the kanom that the transaction should
be viewed ouly as a lease and uob ag a mortgage. In Gopalan
Nair v, Kunhan Menon(2), Brssox, J., states that whoere the
docmmnent on the face of ity recifuls purports to evidence a
kanom demise, it is an anomalong mortgage within the meaning
of section 98 of the L'ransfer of Property Act ©“with cortain well-
known incidents attached 1o it by the castomary law of Hala-
bar” I think that thix is the ouly safc ground on which to
determine tho character of such o document. If  Meppatt.
Kunhamad v. Chathu Nair(3) (the judgment in which is very
short) infended to lay down a different proposition, I respect-
fully dissent therefrom. Holding therefore that Yoxhibis B,
(1) (188¢) LL.H. 8 Mad, 882 (K1), (2) (1907) T.L.R, 30 Mad, 800,

(8) (1904) LL.R.. 27 Mad. 873. '
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the melcharth relied on by the plaintiff, is a mortgage, it requires
for its legal validity to be altested in the manner provided for
in section B9 of the Transfer of Property Act. On the finding
that it has not been so attested, it is wholly invalid and the plain-
tiffs have no right to sue for redemption.

It was however contended that the Appeal by the third
defendant to the lower Appellate Court ought to have been dis-
missed for non-joinder of most of the defendants and the Second
Appeal to this Court ought also to be dismissed on the same
ground. The objection as to non-joinder was not taken in the
lower Appellate Court. L agree with the appellant’s counsel
that under Order I, rule 13, the objection not being faken at the
earliest possible opportunity, namely, in the lower Appellate Cours,
it canuot be allowed to be taken here. Of course, if non-joinder
is fatal to the consideration of a suit or appeal, say wlhere a
sharer is not joined in a partition suit, the objection will be an

attack on the maintainability of the suit itself against some per-

_sons only. Alse, perhaps under the old Code, whenever there is
an imperative provision of law as o the necessity for the joinder
of certain parties and such an imperative provision is nob com-
plied with, the suit might heliable to be wholly defeated for non-
joinder of such necessary parties even though the rights as
between the parties on record can be determined. Section 81
of the old Civil Procedure Code provided that no suit shall be
defeated by reason of mis-joinder of parties and did not specifi-
cally provide for cases of non-joinder. Order I, rule 9, however,
states that “ no sit shall be defeated by reason of mis-joinder or
non-joinder of parties, and the Court may in every suit deal
with the matter in controversy so far as regards the rights and
interests of the parties actually before it.” Hence, though the
(alleged)legal representative of the first defendant and the defend.
ants Nos, 2, 37,154 and 112 and the plaintiffs have alone been
made respondents in this Second Appeal by the third defendant, I
think that we areentitled to deal with the rights of the parties
before us leaving the decrees of the lower Courts intact so far as
possession is decreed to the plaintiffs of the lands in possession
of ‘those defendants who are not parties to the Second Appeal, and
as regards thp amounts made payable to those defendants as a
condition o the plaintiffs’ obtaining possession from them. On
the finding, that the plaintiffs have no xight to redeem the third
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defendant, I wonld modify the decrees of the Jower Courts by
d'smissing the suib so far as the redemption of the properties in
possession of the defendants Nos. 8, 37, 154 and 112 is concarned,

As regards the first defendant's alleged legal represcutstive,
whois the fomrth respondent before us, I would declare that the
question whether he is linble under any transaction entered into
by his predecessor in the stanom is not determined, nor his rights
to question any such transaction affected by his having been
made & party to this Second Appeal or by anything which has
oceurred in this litigation.

-The partieg to this Second Appeal will Lear their respective
costs of this Second Appeal. On the question of the nature of
a kanom, I shall add the following observations. I kave no
doubt that in very old times & Malabar Jenmi (who was origin-
ally of course s Numbudri Brahman) would consider himself to
be insulted if he was considered a borrower who was under a
necessity to resort to a creditor and to give security for the
loan waunted, simply hecanse he graciously accepted a kanom
perquisite from a non-Brahman dependent of his and allowed him
to enjuy his land as a kanomdar (the ctymology of the word
“Kanom ” Is interesting in this connexion). But it 18 too late
to decido such questions on such ancient history, and I think a
kanom ought to be trented by Courts in modern days always as
a mortgage of land secured for the amount borrowed, however
small it may be.

Narizr, J.—X agree. I wish to add only a few words on the
guestion of the construction of thix decument. The proposition
contended for hy Mr. Anantekrvishna Ayyar, that the Court
ghould in every case examine the terms of the document and
the surrounding circumstances for the purpose of aseertaining
whether the transaction is a mortgage or a lcase, is certninly
attractive, But I agree with my learned hrother that it wonld
lend the Court into fuguiries which might in many cases be per-
fectly fruitless and intioduce an element of uncertainty as to
{he effect of these documents, It is most important to my mind
that people who are in the habit of execubing these documents
should be thoroughly assured of the results of the transsctions
whioh they enter into, and I cannob imagine anything more
daagersus than a fecling that many yoars after their execution
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Courts might be led into an inquiry for the purpose of determin.  Rawxa
. Kvaup
ing whether the document was a mortgage or a lease. It may be v

that the decisions of this Court compel us to hold thab, where the S‘A]ﬁ;iﬂ
transaction has veference to the reclaiming of absolutely waste Rasaw
fand and the awount of the kanom ig very small, we are com-
pelled to hold that the transaction is a lease. I express no final
opinion on that point. But I am clear that where such a
gondition does not exist it is advisable that a rigid and standard
rule should be enunciated for the guidance of persons who wish
to pub their transactions in this form, that such documents are
mortgages. With regard to the present case no infevence can
be drawn from the fuct that the document was futentionally not
witnessed, because it appears that this style of expression is due
not to any doubt as to the necessity of wiknessing, bub to some
absurd pretentions o semi-royal prerogatives wbich cannot of
course be allowed to derogate from the provisions of statutes
and shounld, I think, be now recognmized by such persons to be
out of date. 1

I entirely agree with my learned brother in his decision on
the other points raised.

——n

Narres, J.
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