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M a ld ia r  Law — K a n c m— or m ortga ge— V eed  o f  taraga , c o n s tru ctio n  o f —  

A ttes ta tion  o f  deed , neces.<iitij for~T ran t<Jer o f  P r o p e r ty  A c t ,  aectzons 59 and  

98— Anonm louff m nrlgage— C iv il  fVoceditn? CocZe (F" o / 1 9 0 8 ), 0 .  1, rude 9 —  

N on -jo itid er  n f p a r t i e s — D ccrce  aga inst f a r t i c s  in  appeal,

A kaiinm  is nn  anom aloiiH  raortgajiiio fa ll in g  im tlor  socfcion 98 o f  th e  

T ran afar o f  P r o p o i 'ty  A a t,  w ith  c o r ta ia  tvoll-knovvn in c id e n ts  uU nohed  to  

it. u n d er the eiiston iaT y law o f  M a la b a r ;  s a d  a  k a n o u i 'd e e d ,  to  b e  v a lid , 

umsfc b e  a ltostecl aa a  iTiorfcj?ago-fleecl u n d er  p ec tion  39  o f  th e  A ct,

T h e  fa jjt ih iit  t'na d o o m u e n l is dosni’ ib ed  as a  ta r a g a  or  r o ja l  g r a n t  o r  tha  

fcho k an om  amoimfc is  o x o e o d in g ly  insig ix itioaiit d o o s  not- a lte r  th e  n a tu re  o f  th e  

tiransacfcion,

Second A i’peal against the decree of K. T , K aeunakaka 
Menon, AdfHbioBal Temporary Subordinate Judge of Norib. 
Malabar, in Appeal Suit No. 175 of 1919, preferred against the 
decree of P. M. ANAi!?TATS(AHAyANA A yyae, Principal Districfe 
Munsif of Badagara, in. Originu] Suifc No. 273 o! 1917.

Tlie first defendant, who was the joniui aad the Valia Rajah 
of Kadatlmad, executed a kanom deed  ̂ dated SOtb April 1904i, 
in favour of the third defendant. Sabsequeiifcly, the first defend­
ant) executed a melkanom under Exliibifc B, dated 23rd Jane 
1918, in fa-vour of the first plaintiff. Tho first plaintiff granted a 
sub-demise to the second and third plaintiffs and the second 
defendant. The other defendants are sub-mortgageea and other 
demisees under the third defendant. The suit is to redeem and 
recover possession of the lands frotn the defendants. The plain- 
tiffs insfcitttted this suit on 20th Su\y 1916 on tlieir title as 
Melkanomdars, under Exhibit B. The defendants pleaded, inter 
alia, that Exhibit B was a mortgage and as it was not attested by

* iSeooad Appeal Ho. U7S of 1918.



witnesseB, it was invalid in law, and no title could be "based on Kanna
it. The terms of Exhibit B were as follows : Ece0p

T a ra g a  e x e c u te d  aa p e r  o rd e rs . BA-Jiia.

N o . 118 o f  18S8.

T o  M r. S a n k a ra  V a rm a u  T a m p a n  o f  A y la n c b e r i  K o-vilagata o f

P u ra m a i A m sa m  a n d  D esa m , K u n im b ra n a d  ta ln k .

T h e  s h o p s , fa ir s  a n d  o ih e r  p o r t io u  o f  B a d a g a r a  K c t ta p a ra m b a  e x c lu d in g  

th e  M u u a if C ourt;, fclie t ia v e l le r s ’ k h a n a  a n d  b u n fia low , s ta b le  a n d  k itch eB , 

w h ic h  is th e  J e n m  o f  a n  E u tt ip r a th  K o v ila g a m  a n d  th o  b ou n d a v ies , tn ea sn re - 

m enta  a n d  p a r t icu la r s  o f  w h ic h  a re  d e s e r ib e d  ia  th e  s u b jo in e d  s ch e d u le , (2 ) 

th e  p o r t io n  o f  th e  la n d  t o  th e  n o r th -w e s t  o f  th e  IC otta , a n d  ( 3 )  th e  w a s te  la n d  

feo th e  e a s t  o f  th e  K obta , k n o '.fn  as P n fch iavalappa  p a ra ra b a , h a v in g  b een  th u s  

g ra iito d  u n d e r  a  ta ra g a , y o a  are t j  h a v e  ti'ade  c a r r ie d  on  there, a n d  h a v e  

sn ffic ie n t  n u m b e r  o f  t r e e s  p la n te d  on  th o  o p e n  s p a c e , y o u  a ie  to  e n jo y  t.ha 
M elb h a g a m  (th e  u p p e r  p r o d u c e )  o n  th ese  propex ’ t ie s , a n d  e x c lu s iv e  o f  th e  o ld  

k a n o m  o f  E s . 3 o n  th ea o  ite m s , th e  in te re s t  on  th a t , th e  G o v e rn m e n t  t o r e n a e  

o f  Ea. 5 - 2 - 0  a n d  th o  L o c a l  F u n d  du es  t h e ie o n ,  y o u  a re  t o  p a y  45 fan am a fr e e  

o f  r e v e n u e  in r e s p e c t  o£ K o tta p a ra ra b a , s ix  fa n a n is , e t c .  F i f t j - t w o  fa n a m a  

e q u iv a le n t  to  R s . 1 0 -G -S . T h is  a m ou n t o f  R s, lO -G -5  sh ou ld  b e  p a id  e v e ry  

y e a r  in  th e  m o n th  o f  S e p to rn b e r -O c to b e r  a t  K n tt ip r a th  K o v ila g a m  ani3 a I’ecefpfc 

ta k e n  th e r e fo r . I n  d e fa u lt  o f  p a y in g  th e  a fo re s a id  r e v e n u e  according^ to  k iet a t 

th e  am sam  and ta k in g  a r e c e ip t  th e r e fo r , i t  s h o u ld  b e  p a id  w it h  in te re s t  afc th e  

ra te  o f  12 p e r  conb.

Y a d a s th .— I t  is  a g r e e d  th a t  u iid a r  th e  M aru p ate  o b ta in e d  fr o m  K a n d a le  

P o o le r i  K a n n a n  as 112 o f  1879 in  re n p e ct  o f  p a ra m b a  ite m  N o . 1, e to .,  th e  

p r o p e r t ie s  a re  t o  b e  r e c o v e r e d  by d ir e c t  su it  a t  T a tn b a u 's  e x p en se  a fte r  p a y in g  

k a n om  a n d  t h e  v a lu e  o f  K u e h ik o o r  and  O h a m a y a m a ; th a t fu tu r e  p o ra p a d  t o  b e  

p a id  b y  T a m p a n  a n d  th e  aarne is t o  b e  r e a lia e d  fr o m  th e  ten-unta j a n d  th e  t w a g a  

is th is  d a y  issu ed  a co o i ’d ln g ly .

T a ra g a  g r a n te d  b y  E u it ip r a t h  lio v ila g a m .

The District Miinsif decreed the suit in favour of tho 
plaintiffs^ directing tbe del'eadatifcs severally to deliver possessio.n 
of the lauds in their possession on payment by the plaintiff o f 
the value of improvements dae to them in respecfc of the lands 
delivered by them. The third defendant preferred an Appeal to 
the District Oourtj and impleaded only defendants Nos, 1, 2, 37,
112 and 154) and the threo plaintiffs as party-respondentB to hia 
Appeal. The Subosdinate Judge, who heard the Appeal, con­
firmed the d.ecree and dismissed the Appeal. He agreed with the 
Munsif in holding that the document of melcharfch (Exhibit B) 
was an improvement lease and not a kanom-mortgag© and did 
not require to be attested ss a mortgage. The third defendant 
preferred this ' Second Appeal The farther facts and conten­
tions aye set out in the judgment of S ad^siya A yyab^
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Kanna 0, Madhamn Nayar for appellant.
Kbbup jr̂  jp Menon, G. V. Ananiahrishna Ayyar and K, Govinda

Vi,
S a n k a e a  Marar for respondents.
Ramĥ  Sabasiva A y t a b ,  J.— The third defendant wliom I  shall call

„ — ' the morfca’agee is the appellant before us. The plaintiff is a
SA.T)ASIVA o  o

Atyab, j. melkanomdar and lie got hh Bielkanom from the jenmij tlie 
first defendant, who was then the etanom-holder of a desam. 
The suit was for redemption of the third defendant^ the mort­
gagee under the kanom deed Exhibit A, dated 1904  ̂ and all the 
8U.b-mortgag*60s and other deraisees under the third defendant 
were also made parties. The second and third plaintiffs and 
the second defendant may be treated as claiming under sub- 
mortgages created by the plaintiff. The first Court held that 
the melcharfch or melkanom to the first plaintiff granted by the 
first defendant was not a kaaom, but an improvement lease and 
that it did not require therefore to bo attested by two witnesses 
(as a mortgage is required to 1)0 attested by section 59 of the 
Transfer of Property Act). Then it found the value of improve­
ments due to the third deiendant and his subomortgagees and 
lessees and gave an elaborate decree from which I shall make 
the following extracts:

“ This Court doth order and declare that the amount due to 
the third defendant on account oP kanom ii’) Re. l-S-O and the 
value of improvements is Rb. 4,0‘'i!7-3-'ll j to the fourth defendant 
ia Es. 204-7-6 ”

and so on np to the liundred and seventh defendant; and 
then the decree .says that

“ if the plaintiffs pay into Court the anioimfc so declared due on 
or before 12th February 1919, the defendants eliall deliver up to the 
plaintiffs all documents in their posBession or power relating to the 
mortgaged properties and shall put tluj plaintiffs in possession ei; 
the properties.”

This decree means thfit each of the parfeionlar defendants 
mentioned in tho first portion of the dooree to whom a specified 
amount is declared to be duo bj' tho plaintiffs shall put tlio 
plaintiffs in possession of tho particular properties in hie posses­
sion. Then, the third defendant preferred an appeal and he 
made only the defendants Nos. Ij 2j 37,112  and 154 and the three 
plainbiifs, party-respondenta to his appeal. The^niain points 
taken by him in the appeal were (1) that tho meloharth 
Exhibit B, in favour of the fust plaintifi'  ̂was invalid foy want
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of proper attestation ;  (2) fhat BxMbifc B was a mortgage and k a n n a

ougM to be atfcesfced as a mortgage aad not as a mere lease. Kmiup
These were the two principal contentions in the Appeal âm̂ ea 

before the Subordinate Judge. rajah.
The plaintiffa-respondents did not take the objection before sabasxva 

the Subordinate Judge that the appeal was bad for non-joinder Axtab, J.
of the other defendants who had been parties in the first Court.
The learned Subordinate Judge held that Exhibit B might be 
considered as an improyement lease and not a kanom and that 
therefore it did not require attestation as a mortgage and hence 
he dismissed the appeal.

In Second Appeal before ua the same points are taken, 
namely, that Exhibit B was a kanom document and therefore 
was not properly attested and was wholly invalid; and then 
there is also a point taken about compensation for a well in 
plot Bj and for tank and well in plot D. The first defendant 
(tlie stanomdar who granted the melcharth and the original 
kanom, Exhibit A ) died after the date of the decision of the 
lower Appellate Oourt, and the third defendant brought the next 
stanomdar on record in this Second Appeal as the legal repre­
sentative of the first defendant.

The fiirst question for consideration is whether Exhibit A  is 
a mortgage document and whether it ought to be attested as 
such to have legal validity. The plaint ia worded as a suit for 
redemption of the kanom mortgage, and Court fees have been 
paid on the principal mortgage amount as in a suit for the 
redemption of mortgage. The document of which Exhibit A  ia 
a counter-part, and the document Exhibit) B are no doubt called 
Taragas or Royal grants, but that should make no difference in 

their construction. What we have to look to- is not the form 
but the substance of the documents. The contention that they 
are not kanoms bat leases ia based on the circumstance that the 
kanom amount is only Bs. 3 and that reference is made to the 
planting of trees on some vacant sites forming portions of the 
deraised premises. Reliance is placed on two decisions of this 
Court in support of the abo?© contentionj and especially on 
Meppatt Kunhamad t .  Ghathu Nair{l). That wag a case in 
which the dpoument was described as a kanom deed, but it 
is also recited in the document that ‘ncanom and kuzhikanom

nnhi'l T T, T». 9.7 ■Mn,/?*.
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Eanna
K u e d b

i>.
Sa x k a r a

V a e m a

Rajah.

S a p a s i t a  

AYVAa, J.

rigtt was granted of the Neettukotta mala (that is hill) aud 
the grounds included therein. Ths amount of the kanom was 
onlj Bs. 5, and the full yearly rent was to be given to the 
demisor  ̂ a.nd the detnisee was asked to reclaim the aforesaid 
forest sites and make improvements thereon. The property 
demised was evidently forest j angle land, whose measurements 
even could not be entered in the deed. The learned ]'odge8 held 
that the transaction must be regarded in substance as a lease 
having regard to the small amount of the kanom, Reliance
was again placed upon N. V. Sila'pani v. V. M. Ai-htamurH
Namliidri{l). The Full Bench decision states that for purposes 
of limitation

“  the objeot for which tho tennre was created must bo
regarded.”  “  lu sorao cases ii may b o  a mere lease, a Bum being
advanced as security for tiie renb or for proper cultivation to be 
repaid on the expiry of the term. Jn other cases, and most frequently, 
it is creafed as a lease bt/ way of wortgage to secure a loan advanced 
to the jenmi (proprietor).’'’

This is a very old case decided before the Transfer of Property 
Act came into force. I  think the principle to be deduced from 
the decisions pronounced after tho Tranafer ol: Property Act came 
into force is that a kauotn partakes of tho nature of a asufruo. 
tuary mortj.'ageatulalease, :md tliat it is an anoinalons mortgage 
falling under section 98 of the Transfer of Property Act. I 
do not think it oithor cotiveuienfc or even practicable to embark 
in each case on an ciiquiry as to whether tho amount advanced 
ia so insignificant liaving regard to the necessities and posi" 
tion of the grantor ol‘ tho kanom that the tran&action should 
be viewed only as a lease atid noi aa a mortgage. In GopaJan 
Ncbir V. Kanha]i. Mnnon{2)^ B.icnson, states that where the 
document on the face of its rccit!*la purports to evidence a 
kanom demisSj it is an «nom!i,lons rnortgago within tlte moaning 
of section 98 of the Transfer of Property Act with cortaia well" 
known incidents attached to it by tho customary law of Mala­
bar.”  I  think that this is the only safe ground on which to 
determine tho character of such a docuiaent. If M&pp'Mt- 
K im h a n m d  v. C h a ih u  N a ir {Z ]  (the ]udgmont in wtiich is very 
short) intended to lay down a different proposition, I  respect­
fully dissent therefrom. Holding therefore that 'Exhibit

(1) (18S0) LL.K., S Mad„S82 (2) {1907) I.L.Il., 80 Mad,, SCO,
(8) (1904) I.L.E.. 87 Mad.. S73.



the melchartli relied on by the plaintiff, is a mortgage, it requires kanna 
for its legal validity to be attested in the manner provided for 
in section 59 of the Transfer of Property Act. On the findino" Sankara

fctat it has not been so attested, it is wholly invalid and the plain- Bajah.

tiffs have no right to sue for redemption. SapI^ va
It was however contended that the Appeal by the third Ayyae, J.

defendant to the lower Appellate Court ought to have been dis- 
missed for non-joinder of moat of the defendants and the Second 
Appeal to this Court ought also to be dismissed on the same 
ground. The objection as to non-Joiader was not taken in the 
lower Appellate Court. I  agree with the appellant’s counsel 
that under Order I, rule 13, the objection nob being taken at the 
earliest possible opportunity,namely, in the lower Appellate Court, 
it cannot be allowed to be taken here. Of coarse, if non-joinder 
is fatal to the consideration of a enit or appeal, say where a 
sharer is not joined in a partition suit, the objection will be an 
attack on the maintainability of the sait itself against some per­
sons only. Also, perhaps under tbe old Code, whenever there is 
an imperative provision of law as to the necessity for the joinder 
o£ certain parties and such an imperative provision is not com­
plied with, the suit might he liable to be wholly defeated for non­
joinder of such necessary parties even though the rights as 
between the parties on record can be determined. Section 31 
of the old Civil Procedure Code provided that no suit shall be 
defeated by reason of mis-joinder of parties and did not specifi­
cally provide for cases of non-joinder. Order I, rule 9, however, 
states that "  no suit shall be defeated by reason of mis-joinder or 
non-joinder of parties, and the Court may in every suit deal 
with the matter iu controversy so far as regards the rights and 
interests of tbe parties actually before it. ”  Hence, though the 
(alleged)legal representative of the first defendant and the defend­
ants Noa. 2, 37,154 and 112 and the plaintife have alone been 
made respondents in this Second Appeal by the third defendant, I 
think that we are entitled to deal with the rights of the parties 
before us leaving the decrees of the lower Ooarta intact so far as 
possession is decreed to the plaintiffs of the lands in possession 
of those defendants who are not parties to the Second Appeal, and 
as regards th^ amounts made payable to chose defendants as a 
condition to' the plaintiffs’ obtaining possession from them. On 
the finding, that the plaintiff have no right to redeem the third

U
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defftndant^ I  would modify tlie decrees of tlie lower Courts by 
d'stnissing the suit so far as the redemption of tli© properties in 
possession of tlie defendants Nos. 3̂  154 and i 1.2 is concsrned.

As regayds tlie first defecdaiii’s alleged legal ropresentative, 
wliois tlie {oni-tli respondent before uSj, I would declare tliat the 
question whether he is liable under any transaction entered into 
by liis predecessor in the stanom is not determined, nor his rights 
to fjueatioB any sucli transaction affected by his having been 
made a party to this Second Appeal or by anything which has 
occurred in this litigation.

■ The parties to this Second Appeal will bear their respectiv© 
costs of this Second Appeal. On the question of the natnre of 
a Icanom, I shall add the following’ ob.^servations. I  have no 
doubt that in very old times a Malabar Jenrai (who vt'as origin­
ally of conrse ii NambnJri Brrihman) would consider liitnseH to 
bo insulted if he was considered a borrower who was under a 
npcesHitj to resort to a creditor end to give security lor the 
loan wanted; simply boeanse 1k3 grflclou.sly accepted a kanom 
perquisite from a nou-Brahman dependent of his and allowed him 
to enj'iy his liind as a kanomdar (the etymology o? tli© word 

is interesting in tbia connexion). But ifc is too late 
to decide stich qnestions on snc!i ancient history, and I think a 
kanow ought to be treiited by Courts in modem days always as 
a mortgage of land secured for the amount borrowed, howe^'er 
small ifc may bo.

NipiKB, J. Napier, J.— I  agree, I wish to add only a few words on the
qnestinn of the construction oE this document. The proposition 
contended for by Mr. Ananfcakrishna Ayyar, that the Court 
should in every case examiuo the terras of the document and 
the surrounding circumstances for the purpose of ascertaining 
whether the transaction is a mortgage or a lease, is certainly 
attractive, But I agree with my learned brother that it would 
lead the Court into inquiries which might in many cases bo per« 
fectly fruitless and inttodace ati element ef uncerfcuiuty as to 
the effect of these documents. It is most important to my mind 
thut people who are in the habit of executing these documents 
should be thoroughly assured o f the results of the transactions 
whioh they enter into, and I cannot itaagiae anything more 
daagerotts thaa a leoling thab many yoatrs after their exeautioo



Courts migM be led into an inquiry for t ie  purpose of determ in- K a n k a

ing whether the document was a mortgage or a lease. It may be
that the decisioas of this Court compel us to hold that, where the 
transactioa has reference to the reclaiming o £  absolutely waste R a j a u -  

land and the amount of the kanoin. is very small, we are com- Uapskkj J. 
pelled to hold that the transaction is a lease, I express no final 
opinion on that point. But I  am clear that where such a 
condition does not exist it is advisable that a rigid and standard 
rule should be enunciated for the guidance of persons who wish 
to put their transactions in this form, that such documents are 
mortgages. With regard to the present case no infev<inc6 caa 
be drawn from the fact that the document was intentionally not 
witnessed, because it appears that this style ol‘ expression is due 
not to any doubt as to the necessity of witnessing, but to some 
absurd pretentions to semi-royal prerogatives which cannot of 
course ba allowed to derogate from the provisions of statutes 
and should, I  thlnkj be now recognized by such persons to be 
out of date.

I entirely agree with my learned brother in his decision on 
the other points raised.

K.E,
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KALIKADHABHOTLA BRAHMATYA (Fiflsx m vm m w s),
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MARLA APPAYYA SASTRI, mwoi by guardiai?
VENKATARATJTAM a n d  t w o  o t k e b s  ( P c A iK T t F fS  

a n d  S eC O K B  D b F B M A N T ),  R E S l ’O S D S n S .*

Civil Proeediire Cods {A ct V  o /lll03), 0. X I I ,  rr. 90 and 93, c l  {3)->-JppUeation 
to set aside sah for mateHal irregulanUj or fr a n i, disminsetl (m harred— Sale 
eon/irf'isd fi'ior to appUcatioin— Suii to set asid0 fj.le on same grounds, uohethef 
maintainable.

Where a Jndgmenfc-debfcor failofl to file an appUcafcian to set aside the sal© 
under Order XXIj rule 90, Ciril Proceduro Code, withiu tlie ifxna allowed by

* Oifil MisoellanBOua Appeal Ko, 65 of 1920,

'U-A


