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APPELLATE CIVIL

Before £ir John Wallis, Kt., Chief Justice, and
Mr. Justice Sadasiva dygar.,

g lgfo’h BATCHU CHINNA VENKATRAYUDU anp tW0 Oriugs
eptember
20, 51 and 22. {Derrypants Nos, 3 10 5), APPELLANTS,

erernttn et .

'8

DUVVURI RAMAMURTI axp owo oruers (Depenpasts
Nos. 1 anp 2 axp Prawmirs), ResproxpeNTs.*
Burvey and Boundaries Act (IV of 1857), sec. 12, sud-gection (3) and soc. 18—
Decision of @ Survey officer—Tinality of decision—Degision, whether final

Jor all or jor what purposes~DBffect of word “fnal® in gection 12, sub.
section {B).

The effect of section 12, sub-seotion (3) of the Survey and Boundaries Aot,
is to make the ordere of o Barvey officer in casos falling under that section, final

for the purposes of the survey, Lut it does not go so far a¥ to preclade the
land.owners altogether from aftorwards digputing its correctness in a Court of
law, unless there wag o dispate before tho Burvey officer wnd the ordor is one to
which section 13 of the Act applics.

Muthivulandi Poosari v, Sethuram Adiyar, (1919) LL.R,, 42 Mad., 425 (F.B.),
explained.

Appuar, agoinst the decree of K, Krisaxama AcHARIVAR, the
Temporary Subordinate Judge of Cocanada, in Original Suit
No. 25 of 1916, .

The plaintiff, the Zamindar of Pittapur, sued for =a
decluration that the suit lands were his jeroyiti lands and not
the imam lands of the first defondant, who admittedly owned
five acres ag inam and of which he had sold thres acres to a third
person. The Subordinate Judge found that the first defendant
had added the jeroyiti lands in his possession o his inam lands.
There was a survey of the lands in 1895 and 1908, in which
the lands in dispute were mostly ineluded as inam lands.
The lower Court passed a decres in favour of the plaintiff in
respect of all the lands claiwmed in the suit. The defendants
preferved this Appeal and contonded, inter alia, that the decision
of the Survey officer as to the boundary was conclusive.

T. Prakasam and. K, Kamanna, for appollant.—The boundary
fixed by the Survey officer is conclusive nnder the Survey and

* Appesl No, 871 of 1818,
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Boundaries Act (LV of 1897), The old Act was the Boundaries
Act (XXVIIL of 1860). Sections 9 to 11, 12, sub-section (3),
and section 18 malke it clear thab the decision is final and conclu-
give. No suit was brought under section 13. Therefore the
decision as to houndary was eonclusive. See section 12, sub-
section (3), of the Act. See also Muthirulandi Poosari v.
Sethurans Aiyar(l).

8. Srintwase Ayyangar, A. Krishnaswami Ayyar, V. Ramadoss

and V. Krisha Mohan for respondents.—Where there is no
dispute, the decision is not a judicial decision at all. It is
only an executive order. It meed not be set aside. It way he
of evidentiary value. Where there is dispute, o suib lies and
must be brought under section 13 of the Act; where tlere is
no dispute, the docision nced not be set aside. - The word
¢final’ in section 12, sub-section (3), means that there is no
forther appeal. The language in section 13 is  conclusive.”
Final under section 12, sub-section (3) means final before Survey
officers ; it is not couclusive between parties in a Civil Court.
The effect of tho finulity under section 12 is that the boundary
cannot be altered. IReterence was made to the following
cases -—Vasu Velan v. Paramasiva Mudaliar (2) ; Marulaiveera
Pathan v. Venkatoadr: Muthirien (3); Municipal Cowncl of
Rumbakonam v. Rujerama dyyar (4}
So faras the Survey and Boundarios Ack is conecerned, it has
been assumed in several decisions cited above, that the Act does
not apply when there is no dispute. When there is no dispute,
the order is not a judicial order but only an executive order
which need not be seb aside. It may be cogent evidence
against the party but not conclusive in a Civil Court.

The Court delivered the following JUDGEMENT :—

This is an appesal from a decree giving the plaintiff, the
Zamindar of Pittapar, a declaration that the suit lands are his
jeroyiti lands and not the inam lands of the first defendant.

o

(1) (1919) LLR., 42 Mad,, 435 (F.B.),
{2) 8.4, No, 1015 of 1915 (unroporbed),
(3) H.A. No. 1402 of 1908 (unreported).

(4) 8 A. No. 22 of 1915 (anreported).
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[Their Lordships dealt with the evidence and proceeded as
follows 1]

Ou the whole we see no reason to differ from the conclusion
of the Subordinate Judge that thers has been a wrongful
transfer by the first defendant of the jeroyiti lands held by
him in the zamindari to his inam lands in the same village.
The Subordinate Judge has given the plaintiff a declaratory
decres for the whole extent of tha lands claimed by him and
it is admitted that he has failed to make any allowance to the
extent of bhe inam lands in the village which the first defendant
andoubtedly is entitled to. The question then is what is the
inam area to which he shounld be held entitled. As we have
said the whole area of his family inam was shown in the inam
register (lixhibit P) at about five acros of which he retained two
acres. There iz some evidence given by the karnam that his
family was cultivating fov a long time thirteen acres and it is
of course possible that there has been some encroachment for
some time. On the whole wu have come to the conclusion thab
making a liberal allowance in favour of the first defendant, the
plaintiff is entitlod to a declavation that Burvey No. 298 consist-
ing of 29:48 constitutes his jeroyiti lands.

Objection was taken by Mr. Prakasar that the boundaries
are conclusive under section 12, sub-section (3) of the Survey Aoct.
We were at first considerably impressed by that objection, We
see, however, that the I'nll Bench in Muthirulandi Poosari v.
Sethuram Aiyer(l) limited thomselves to deciding that the
decision by the Survey officer in boundary cases was conclu~
sive under section 13 only where there hus been a digpube and
they said nothing about the effvet of the word ¢ final’ in section
12, sub-gection (3). Sections 11 and 12 deal also with coses wherae
there is no digpute ab all about the boundaries and cases where
the registered owners do not tako the trouble to go and point
them out, and those sections direet that, in such cases, where
there is no dispute, the Survey officer is to fix the boandary as
pointed out, and where partios do nob attend he is to fix the
boundaries as best ag he may from the records and hig order
fixing the boundaries is to be notifled to the parties interested,

(1y (1019) LL.R., 42 Mad, 425 (P.B.).
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and they have a right of appeal, and if they do not appeal or
it the appeal is decided against them, then the original order
or the order in appeal is to be final under section 12, sub-gection
(8). On a further consideration of the matter, we think that
sufficient effect is given to that provision by holding it to mean
that there can be no further dispute about that boundary, that
18, the boundary that has to go into the survey. Buf it seems
to be going too far to say that that boundary is to be binding
for all purposes so that it cannot be questioned by either of the
parties. In the present case it looks as if there had been
carelessness ab least on the part of the zamindar’s agents in
allowing the boundary to be settled in this way. It would be
hard that a boundary of that sort should be mAde conelusive
upon a party who neglected to attend, and whose neglect had
been taken advantage of by the other side to point out the
wrong boundaries. But, however that may be, we think that it
is sufficient to hold that the effect of section 12, sub-section (8), is
to make the boundary final but that it does not go so far as to
preclude the land-owners altogether from afterwards disputing
the correctness of the boundary 1n a Court of law., That also
scems to have been the view taken in some of the unreported
cases to which we have been referred.

Ancther question was raised by Mr. Prakasam who appeared
for defendants Nos. 3 to 5 who were mortgagees from the firat
defendant as o their mortgage. We are not comcerned to
decide anything in this case about their rights against the
mortgagor, the first defendant, and those claiming through or
under him. ‘

The Appeal will in part be allowed and the decree must be
modified accordingly.

. K.R.
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