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NATARAJA THAMBIRAN (Dsrenpant),
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KATLASAM PILLAI (PrarNtier), RESPONDRNT
(4vp 1wo ConNECTED APPBALS].

[On Appeal from the High Court at Madras.]

Religious endowment—Muti—Head of mutt— Trustee of temples—Appointment
of successor—Compromise fo avoid prosecution—Invalidity—Code of Civil
Procedure (XIV of 1882}, sec. 529.

By the usage of a mutt the pandara sannidhi, or head, had power to
appoint his successor, and was trnstee of the endowments of certiin
dependent temples, In 1894 thepandara saunidhi appointed the appellant as
chinna pattam, or junior head, with a right to succeed as head. This appoint-
ment was not made bona fide in the interests of the muts, but under a
compromise whereby he had avolded a threatened prosecution for forgery of a
will purporting to be that of his predecessor and appointing him as successor.
The appellant having succeedod as pundara samnidhi, suits were instituted in
1905 to remove him from being trustee of the mutt properties and of the temple
properties,

Held, that the appellant’s appointment as head of the mutt was invalid and
that consequently he never became trustee of the temples; but that on the
finding which was not challenged on appeal, that there was no evidence that the
bead of the mutt was o trustee of the mutt propertics, the suit to remove him
from the headship of the mutt could not be maintained under seotion 539 of the
Code of Civil Procedure, 1882,

Ramalingam Pillei v. Vythilingam Pillgi, (1893) LR., 20 1A, 150 ; LL.},,
16 Mad., 430 (P.C.), followed and applied,

CowsonrpaTep AvPrALS from a judgment and decree (Decem-
ber 15, 1918) of the High Court affirming the decree and
reversing another decree, both dated Mareh 81, 1913, of the
Temporary Subordinate Judge of Rémnad. i

The litigation related to the Tiruvannamalai Mutt, situate in
the district of Madura, and certain dependent devastanams or
temples. The present appeal arose out of a suit (No, 1 of 1905),
against the present appellanf, Nataraja, and two others claiming

a declaration that none of the defendants was a lawful trustes of -

the mutt or the devastanams and a second suit (No. 2 of 1805),
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brought by othor plaintiffs against Nataraja and another,
claiming a declaration that neither was the lawful trustee of the
devastanams,

The District Judge, who tried the suits, found that Natavaja
wasg not o trustes of tho mutt or of the devastanams, He was
bowever of opinion, npon the authoritios, that the pandara sanunidhi
as head of the mutt was a corporation sole and that section 539,
Civil Procedure Code, did not apply. On that ground, and
withoust recording any evidence, ho dismissed both suits; in suit
No. 2 he held that so long ag Nataraja was head of the matt ho
was by its nsago the rightful dharmakiuta of the temple.

Upon appeals by the plaintilfs to the High Court, Musro and
Awpur Ramm, JJ., held that there was no veason why the
properties belonging to the devastanams should not be protected
if waste or mismanagement, which were alloged, were proved.
They accordingly allowed the appeal in Original Suit No. 2 of
1905 ; they adjourned the appoalin Original Suit No. 1 of 1905
pending the answer to a roforence which they made to the Full
Boneh, ¢ Does the head of a muit hold the propertics constituting
its endowment as a life tenant or ag trustoe ¥ 2 The T'all Bench
held [see Kailasam Pillai v. Nataraja Thambiran(l)] that tho
head of the mutt was not s trnstes save iun so far ag it was shown
that he held particular properties in trast: abthe same time they
refused to regard him ag & lifo tenant.  Upon the ease coming
again before Muxgo and Awpur Ramw, JJ., they suid

“The general veply given by the ull Benoh is that, in the
absence of evidence to fhe contrary, the hiead of a mutt ignot o
trugtee. The appellant conbends that he should be allowed to
adduoe evidence on the point and wo think that conteution reason-
able. We therofore roverse the deoree of tho Distriet Judgo and
remand the suit ™ (le, No. 1 of 1805) * for disposal accurding to
law.”

The two cases after the romand wore transferred to the Tem-
porary Subordinate Judge of Raémnid. They were tried by him,
together with a third suit (No. 19 of 1912) hrought by a different
plaintiff for a declaration that ho had been duly elected hend
of the mutt by the thawbirns or disciplos. In that suit the

(1) (1210) LL.R,, 33 Mad, 265 (7.B.),
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following issue, which was not specifically raised in either of
the two suits of 1905, was framed amongst others:

“ Whether the appointment of the defendant to chinna pattam
of Tirovannamalal Adhinam Mutt by the late Thandavarayan
Desikar was made mala fide to serve his own purposes and
therefore invalid ? ¥
The facts with regard to that issus appear from the judgment of
their Lordships.

All these suits were tried together and were dismissed ; and
with regard to suit No. 19 of 1912 there was no appeal. As
regards suit No. 1 of 1903, the Subordinate Judge found that there
wag no evidence to show that the pandara sannidhi was a trustee
of the mutt properties, and he dismissed the suit, holding that it
was not maintainable under section 539 of the Code of Civil
Procedurs, With regard fo suib No. 2 of 1905, he held that it
was maintainable under that section, as relating only to the
devastanam properties. He, however, found that Nataraja had
been appointed chinna pattam, with the right to succeed as
pandara sennidhi, as the result of & bona fide compromise of
disputes between him and Thandavarayan, and that the appoint-
ment was valid.

Appeals in the two suits of 1905 wexre heard together by the
High Court, which affirmed the decree in suit No. 1 so far as it
referred to the office of pandara sannidhi and its endowmonts,
and reversed it in other respects ; the decree in suit No. 2 was
reversod, and it was declared that Nabaraja was nob a lawfal
trnstee of the devastanams and the endowments thereof, and
ordered that he be removed and that the lower Court should
appoint a fresh trustee. The learned Judges (Wauus, CJ,
and Naeigr, J.) were of opinion thab the lower Court having
found that there was no evidence that the head of the mutt was a
trustee, and that finding not being disputed, snit No. 1 of
1905 was properly dismissed, nnder the decision already given,
go far as it referred to the mutt and mutt properties. They
‘found, however, upon the evidence, that the appointment of
Natarajs was made not in the interests of the mutt but in fur-
therance of the appointing pandara ssmnidhi’s own interests,
and that it was therefore invalid; they held accordingly that
Nataraja was not a trustes of the temple properties, there being,
in their Yiew, nothing in their decision upon the first point which
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precluded the Court from so holding, The learned judges fur-
ther held that the suits were not barred by limitation, rejecting a
contention that time began to run underarticle 120 of Schedule
I, of the Indian Limitation Act, from the date of the appointment
of Nataraja as chinna pattam and not from that of his succession
ag pandara sannidhi,

Nataraja appealed from the decroe in suit No. 2, and both
parties appealed from the decree in suit No. 1.

Opjohn, K.C.,and Kenworthy Brown, for the appellant.—Both
guits should have been dismmissed. The pandava sannidhias head
of the mutt is & corporation sole and as such is entitled to hold
the endowments ; he is entitled to the trusteeship of the temples
according to the custom governing the institution. Section 539
of the Code of Civil Procedure, 1882, has no application to either
guit. There was no such express or constructive trust as is
referred fo in that section, Reference was made to Vidyapurne
Tsrthi Swama v. Vidyantdhi Tirthi Swami(l), Kailasan Pillai
v. Nataraja Thambiran(2)} and Shanmuga Clettiar v. Narayana
Ayyar(3). The High Court should not havo reversod the find-
ing of the Subordinate Judge as to the motive of Thandavarayan
in appointing the appellant. The ovidence showed that the
appointment was in the interosts of the mutt as it was a settle-
ment of the disputes with regard to the succession. The appollant
was ordained and consecrated as chinna patbam, and ia 1902 the
general body of tambirans recognized and adopted him as
pandara sannidhi, affirming his right to the office, to whieh the
trusteeship of tho temples is attached by custom.

Ds Gruyther, K.C., and Dubd, for the respondent.—Tle
evidence shows that the appointmont of the appellant was made
in order to avoid the threatened prosecution ; it wag not made
in the interests of the mutb bui for indirect and personal motives,
and is eonsequently bad : Ramalingem Pillai v, Vythilingam
Pillai(4). The head of the mutt holds the properties both of
the mutt and of the temples in trust, and the suits wore main-
tainable under section 539 of the Code of Civil Procedure, 1882,
in respect of hoth trusts. Buab even if the suit with regard to

(1) (1904) LL.R.,27 Mad,, 465.  (2) (1910) LL.R.,38 Mad, 265 (1.},
(3) (1917) TL.R., 40 Mad., 743,
(4) (1892) L.R., 20 LA, 180; LL,Rq, 16 Mad., 430 (P.C.).
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the Teadship of the mutt and its properties conld mot be
maintained, it was rightfully held that the appellant was not
trustee of the temple property.

Upjolm, K.C., in reply.—There being no evidence that the
mutt properties were held in brust, the cross-appeal fails. The
appellant remaining head of tho mutt, he should not have been
removed from the trusteeship of the temple properties. Consi-
derable incovenience will arise from the severance. Under
section 539, the Court was not bonnd to remove the appellant
from the trusteeship, and should not have douns go, sceing that
no mismanagement by him was proved.

The JUDGMENT of their Lordships was dolivered by

Sir Joay Eoar—These are three consolidated appeals. One
of the appeals is from a decree of the Iigh Court of Madras
made in a suit (No. 1 of 1805) in which Shunuwugam Pillai and
Kailasam Pillai were the plaintiffs, and Nataraja Tambiran,
Ramalings Tambiran and Saokaralinga Tambiran were the
dofendants. Tlat sait was instituted in the District Court of
Madura on May 1, 1905, and by it tho plaintiffs songht a
declaration that none of the defendants was a lawful trustee of
the Tiruvanpamalal Mutt and of cortain dependent devastanams
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or temples, and other reliefs, Amnother of the comsolidated -

appeals is a cross-appeal from the decree of the High Court in
that suit. The other of the consolidated appeals is an appeal
from a decree of the lligh Court made in a suit (No. 2 of 1505),
in whieh Iuliswara Gurokal, Vaduganatha Gurukal, and
Suppiah Gurukal were the plaintiffs, and Nataraja Tambiran
and Sankaralinga Tambiran were the defendants, The latter
suit was institated in the District Court of Madura on July 2,
1905, and by it the plaintiffs sought a declaration that neither of
the defondants was the lawful trustes of the same devastanams,
or the endowments of those temples, and other veliefs, The
consent in writing of the Advocate-General for Madras was
obtained under section 539 of the Code of Civil Procedure, 1882,
for the institution of each of these suits. The main contention
in each suit was whether Nataraja was a trustee or held in
some other capacity. On March 14, 1906, the District Judge
found that’ Natarajs was not a trustee of the mutt or of the
-dovastahams, and that no suit lay under section 582 of the Code
20-4
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of Civil Procedure, 1882, in respect of the mutt or of the devas-
tanams, which in his opinion went with the mutt, and by hig
decree dismissed the sunits. From those decrees there were
appeals to the High Court. In each of tho appeals the High
Court set aside the decree of the Distriet Judge and remanded
the suit for trial.

On the remand the smits came on for trial before the
Temporary Subordinate Judge of Ramnad, who will hereafter he
referred to as the trial Judge, by whom they were by consent
tried together with a suit which was instituted in 1912 by one
Ponnambala Desika against Nataraja, alleging that he and
not Nataraja was the lawfully appointed head of the mutt.
Separate issues were framed in each of the three suits, and
evidence was recorded. The trial judge by his decree dismissed
the suit of 1912; that decree was not appealed against and
beeame final.

The trial Jadge found in suit No. 1 of 1905 that there was
no evidence to show that the head of the mutt was a trustee
of the mutt or of its properties, and by his decree dismissed
that suit. The trial Judge apparently considered that, so
far as that suit was concerned, it was not necessary to find
whether Nataraja was a trustee of the devastanams and
the yproperties with which they were endowed. That decree
in snit No. 1 of 1905 was appealed to the Iigh Court, and
neither on that appeal, nor in these consolidated appeals was
any atbempt made to challenge the correctness of the finding
of the trial Judgo in suit No. I of 1908, that there was no
evidence to show that the head of the mutt was a trustes of
the mutt or its properties. Tho devastanamy and their
endowments were not property of the mutt, but admittedly
they are held as frust property by the person who is for the
time lawfully the pandara sannidhi or head of the mutt, and the
pandara sannidhi holds them as a trastee of religious and
charitable trust properbies, bo which section 539 of the Code of
Civil Procedure, 1882, would apply. The trial Judge also by his
decree dismissed the suit No, 2 of 1905, That decree was
appealed to the High Court.

The appeal to the High Court in suit No., 1 of 1905 was
numbered 317 of 1913 in the High Court tile, and thé appeal



VOL. XLIV] MADRAS SERIES 289

in Suit No. 2 of 1905 was numbered 318 in that file. The
appeals were heard together by the High Court, and all the
evidence which had been recorded in those saits and in the
suit of 1912 was before the leirned Judges before whom the
appoals in the suits of 1905 came for heaving. The High Coutrt
by its decree in Suit No. 1 of 1905 coufirmed the decres of the
trial Judge, in so far as it dismissed the plaintifls’ suit in respect
of the office of pandara sannidhi of the muntt and its endow-
ments, and reversed thab decree in other respoects, and by its
decroe in Suit No. 2 of 1905 reversed the decree of the trial
Judge, and declared that Nataraja was nob tho lawfal trustee of
the devastanams and the endowments thereof, and directed the
lower Court to appoint a fresh trustee of the said devastanams,
and to place the trustee so appointed in possession of the said
devastanams and endowments.

In 1894 Thandavarayan Desikar; who was the then pandara
sannidhi or head of the mubt, and had as such head of the math
the right to appoiat his successor, appointed Nagaraja, a defend-
ant to the suits, as hi successor, and chinna pattam or junior
head of the mutt. The only question which their Lordships
consider necessary to decide in these appeals is whether that
appointment was o valid appointment, Admittedly, the head of
the mutt holds the devastanams and the properties with which
they were endowed as a trustee, whether he is to be considerad
as a trustes of the mutt itself or not. Thandavarayan Desikar
died in 1902.

The validity of the appointment of Nataraja was questioned
in the snits of 1903, mainly on the allegations in the plaints
in those suits that Thandavarayan was a trespasser, and
had not been appointed head of the mutt by Arumuga Desikar
who had died in 1893 and was the head of the mutt. The
validity of the appointment of Thandavarayan as head of
the mutt has been established and cannot now be questioned.
It was, however, alleged in the plaint in each of the suits
that Thendavarayan in 1898 appointed Nataraja as his
successor “out of fraudulent and sinister motives”” ~ The
meaning of that allegation is that the appointment of Nataraja
was aninvalid appointment as not made bona fide in the interests
of the mutt, and was made by Thandavarayan in furtherance of
his own interésts, and an appointment so made would not be an
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Nazirasa appointment made in the boma fide exercise of the powers

THBBAN ot the head of the mutt, and would bo invalid: see Rama-

Kasassn  Tingam Pillai v. Vythilingam Pillui(l). Inferentially, bub uob

PIoan . . .

——"  exprossly, the allegation thaj the appoinbment of Nataraja had
iy JOUN . . :
Pivce been made from fraudulent and sinister motives by Thaundava-

rayan was denied by Nataraja in Lis writbon statement. In
the latter of the suits of 1905 Natarajn in his written statemont
alleged that the appointment  was made with the best motives
and in the best interssts of the Institubion,” thab is, of the
mubt. A direct issue a8 to the validity of the appointment of
Nataraja should have been framed in each of the suits of 1905,
but was not. The omission of such a framed issue did not,
however, take any of the parties by sarprise. Documentary
evidence from which it might be inferred thab the appointment
of Nataraja had been made by Thandavarayan not bona fide
in the interests of the mutt bub for his own protection was filed
aud subsequently witnesses were called to speak to facts, whose
evidenco if reliable led to the conclusion thab the appointment
was not made in a bona fide exerciso of the power to appoint a
successor. Briefly stated, the motive which influenced Thanda-
varayan to appoint Nataraja as his successor was alleged to
have been Thandavarayan’s desire to avoid the risk of being
prosecuted on a charge of murder and a chavrge of forgery of a
will, charges which Natarajn was making, and to avoid the
question raised by Nataraja that Thandavarayan himself had
not heen appoiuted the head of the muth. It is not necessavy to
consider whother those charges were or wero not well founded.

The Subordinate Judge considered thab the wibnessésx who
gave evidence in support of the case thab the appoiniment of
Nataraja was not made bona fide in the exereize by Thandayae
rayan of his power of appointment were interested witnessos,
and found that the appointment was not the rosult of & corrapt
bargain between Thandavarayan and Natarajs, but was mado in
bona fide settlement of disputes of doubttul elaims in respect of
& certain place.

On Appeal to the High Court, the learned Chief Jusiieo in
kis judgment said :

- S N

(1) (1#93) LB, 20 LA, 350 ; LL.B., 16 Mad., 490 (P.C.).
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“In the plaint, ag already stated, the plaintiffs attacked the first
defendant’s (Nataraja’s) appointment on the ground that Thandava-
rayan under whom he now claims wag not himself the lawful pandara
sannidhi and also on account of the eircumstances nnder which the
first defendant’s appointment was made. This last question, though
distinctly raised in the pleadings, was not, to say the least, very
clearly taken in tho issues in these two saits (the suits of 1905), but
it was the subject of the fourth igsue in the third swit (the suit of
1912) which was tried with them : * Whether the appointment of the
first defendant to the chinna pattam by the late pandara sannidhi
was made mala fide to serve lLis own purpese, and therefore
invalid 2’ It is, I think, clear that the parties in these two suits
also wenb to trial on this issue, and that we are bound to deal with
it.”

Narier, J., 1n his judgment in the appeals to the High Court
said on the game subject: y

“Iam satisfled that the matter was treated ag au issue in the
present suits (the suits of 1905), and that the non-existence of a
specific issue at the trial was not considered of any importance, that
being the issue in the other suit,”

that is, in the suit of 1912. It appears fo their Lordships
that the learned Judges of the High Court were justified in
treating the question whether Nataraja’s appointment as head
of the mutt was or was not a valid appointment as an issue
upon which the parties to the suits of 1905 went to trial, and
that for determining that issue the learned Judges were entitled
look at the svidence which was recorded in the suib of 1912 and
was before them.

The Chief Justice found that the appointment of Nataraja by
Thandavarayan wes not in bona fide settlement of doubtful
claims, and wag in pursuance of an arrangement between them
of a very different character, by which Thandavarayan agreed to
exercise his powers of appointment for the purpose of obtaining
an advantage to himself and in furtherance of his own interests.

Naeizw, J., after a careful review of the evidence, found :

“In the result I am satisfied that Thandavaraysn would mot

have appointed Nataraja his opponent, as his sucoessor, were it not
for his desire to seonre himself from further opposition. In my
opinion, he did not appoint him in the frue interests of the’ mutt,
He oonsented fo an arrangement of an tunususl obaracier umder
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which he parted with a cousiderable portion of his temporal rights
with an eye solely to his own sccurity, and under pressure of great
danger to himgelf.”

Their Lordships find as facts that Arumunga Desikar, who was
in 1898 pandara sannidhi, or head of the mutt, died on May 28rd
1893, and that Thandavarayan at once claimed the succession to
the headship of the mutt, alleging that he had been’appoiuted on
May 22, 1893, by Arumuga as his successor, and also alleging that
his appointment had been’confirmed by Arumuga by his will of thab
date. That claim was at once challenged by Nataraja, who alleged
that he himself had been appointed by Arnmuga as his successor,
that Thandavarayan had not been appointed, and that the
will was a forgery. Thandavarayan presented the alleged will
for registration. The registration of the will was succesafully
opposed by Nataraja on the ground that it was a forgery ;
Nataraja also alleging that Thandavarayan had wurdered
Arumuga. 'The Registrar found that the will was not genuine.
Nataraja threatened to prosecute Thandavarayan. Thandava-
rayan agked tho witness Narayanasami Desikar to get Nataraja
to compromise and not prosecute. This witness met Nabaraja
and asked him not o prosecute, as prosecntion was o big matter,
and would bring disgrace to both sides. Nataraja insisted thab
if a compromise was to be effected ho should be made chinna
pabtam, that is, junior head of the mubl, with a right to succeed
to the position of pandara sannidhi or head of the mutt, and be
given sufficient properties to maintain his position. This witness
gaid tbab he advised Thandavarayan to comply with Nabaraja’s
demands, Chockalinga Thambiran, who was one of Nataraja’s
witnesses, admibted in cross-examination that Natarajs “was
arranging to take further proceedings after the registration of the
will was refused.” Those further proceedings must have been
eriminal procecdings. There is abundant other evidence from
which it is to be inferred that Nataraja was threatening to insti-
tute criminal proceedings against Thandavarayan, Chockalinga
algo admitted in cross-cxamination that one Ramasami Ayyar
brought Nataraja to Thandavarayan and settled the disputes
betwesn them.

Their Lordships entertuin no doubt that the appointment of
Nataraja as his successor in the office of pandara sannidhi,
or head of the mutt, was not made in the interests of the mintt by
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Thandavarayan, butwas made by him solely in his own intervests Naranaia
ag the result of a compromise by which he avoided the risks of a THAMf A

criminal prosecution for a forgery of the alleged will of Arumuga, Kgi;ﬁ;‘“

of which he had unsnccossfuly attempted to procare registration,  —-
Their Lordships consequently hold that Nataraja never was valid- SI;ZIST: o
ly appointed head of the mutt, and never having been the lawful
head of the mutt, the trusteeship of the devastanams and their
endowed properties did not vest in him, and that the decrees of
the High Court, the subjeets of these two consilidated appeals,
are right.
Their Lordships will humbly advise His Majesty that the

appeals should be dismissed with costs, and that the cross-appeal
should be dismissed without costs.

Solicitor for appellant : Douglas Grant.

Solicitor for respondents: . S. L. Polak.

ANT.

_ PRIVY COUNCIL.*
RADHAKRISHNA AYYAR inp anoreEr (APPELLANTS), 1920,

December 3.
Ve

SWAMINATHA AYYAR (Rusroxpent).

[On Appeal from the High Court of Judicature at
Madras. ]

Progedure~—Appeal to Privy Council—Osriificate of High Court—Code of Civil
Procedure (V of 1908) sac. 109 (¢), 0. XLV, ». 3—Madras Estates Land Act,
1008, sec. B2, sub-ssc. (3)—Puttah decreed under earlisr Act-~Res judicata
—8pecial leave o appeal rofused.

A cortifionte granted by s High Courbt upon & petition under Order XLV,
rule 3, Code of Oivil Procedure, forleave to appeal to the Privy Council should
show clearly whether if is intended to certify merely that the oase falls within
section 110 of the Code or that it falls within sootion 109 (¢) and section 110
58 o case otherwise it for appeal. ,

TUpon a petition under Order XLV, rule 8, for leave to appesl from s decree
of the High Court in a suit for the recovery of Bs. 4,605 rent, the High Court
certified **that as regards the subject matter and the nature of the questions’
involved, the oanse fulfils the requirements of seotions 109 and 110 of the
Code of Qivil Procedure, and that the cese i& a fit one for eppeal to Hiw
Majesty fn Counneil.”
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