
APPELLATE CIVIL.

Before Mr, Justice Ahdur Rahim and Mr. Justice Odgers. 

timber 1̂3 SWAMINATHA ODAYAR (^Futitioneb), Pbtitionish,
" • -

S U N . D A B A M  A I T A R  ( R e s p o n d e n t ) ,  R b s p o n d m t .®

Section  46  (5 ) ,  M adras E s ta te s  Jjandi A c t  ( I  o f  1 9 1 8 )— A'p^plication to  R ece iv er  

o f  an es ta te , fo r  con ferrin g  occui^ancij r ig h t, v a l id i t y  of.

A n  applioafcicm  b y  a n o iT o o o n p a n o y  I 'yot u n d e r  SGCtion 4 6  o f  tho Mai3ra,a 

E statea  L a n d  Aofc, f o r  th o  a cq a is ib ion  o f  o c c u p a n c y  r ig h t  in  an estafce, ca n  be 

m ade o n ly  to  o r  against; th e  ow n er  o f  t lie  esbatc a n d  n o t  to  a R e c o iv e r  in  oh arga  

o f  th e  e s ta te .

C i v i l  R e v i s i o n  P e t i t i o n  under section 115, Civil Procedure Code, 
and aection 107, Gorornment of Iiidi;i Acfc, to revise the ordei’s 
of J. R. HuaoiNs, Oollectov of Taiijore, in Revision Petition No. 8 

of 1919 filed against the order of 1’. Sekltaba Kurup, J3aputy 
Collector of Kumbakonain, in Miscellaneous Application No, 31 
of 1918.

T h e  f a c t s  a r e  g i v e n  i n  t l i e  J u d g m e n t .

K. Baja Ay i/ar for petitioner.— A  Receiver is a “  lauHliolder ”  
and also an owner within seotidu 46 (5) of the ]\Iadras Estates 
Land Acfc. The order appointing the Eecoiver gives him fall 
powers as owner and to conduct all proceodinga under the Aofc.

Landholder/^ as defined in section 3, will include even limited 
owners such aa lessees, and usufructuary mortgagees. The use of 
the word owner’ in section 46 (5) is to exclude such limited 
owners; but not a Receiver who has all the powers of an owner 
and represents the real owner. A Receiver is a landholder  ̂
entitled to admit a tenant; Narayammami %ay^idu v. Suhra- 
manyam(l). Even a limited, owner has been regarded as 
* owner ’ within soction 7 of the Easements A c t ; Koyyammu v. 
KuUiammoo{2) ; see also Manindra Chandra Nandi v. SecreMry 
o f State for India [S], A Receiver in law represents the real 
owner : Jag at Tarini Dasi v, Naha Oopal Ohahi{4i).

*  C iv il R ov iB ion  P e t it io n  N o . 6 4 3  o f  1919.

(1 )  (1916) 39 M a d ., G83, G80, (2 )  (1 9 1 9 )  42 M a d ., 5 6 7 ,8 7 5 .
(8 )  ( l!J 0 7 ) I .L .R .,  34  C a lc  , 2 5 ? , a73 .

(4 )  (liJ07 ) I .L .K ., 34  C a lc ,, 3U5 a t  316 .
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S> Varada Achariyar,ior S. Srinivasa A-yyangar, for tlie res- Svvaminatha 
pondenfc ~ A  distmction is cleai’ly drawn in aeofcion 46 betpp’eea 
landholder and owner. Similarly in section 200j and sectiou SuNDisAM
46 (5) allows proceedings only against owaers and a Receiver is 
not an owner.

Abdtjb R a h i m , J.>--Tiiese cases arise out of an application Abdue’
made by certain tenants of the Tanjore Palace Estate wMcIi 
is under the management of a Receiver appointed by tlie Court 
for die compulsory acquisition of occupaacy rights nudei section 
46 of the Estates Land Act. The Revenue authorities decided 
agaiust the ryots on the ground that section 4sQ precludes any 
application being niade under it to a Receiver appointed by the 
Court as distinguished from the beueficial owner of the property,
We have not found it neces-'iary to decide the preliminary ohjec- 
tion raised that no revision lies against the orders of the Revenue 
aathoritiaa as on the merits we ara cleirly of opinion that sab- 
section (5) of section is a bar to the present application of the 
ryots in the case. While in the main clauses of that section the 
word landholder ”  alone is used, in clause 5 at the end  ̂ the 
legislature has added :

“  The sums payable under this section for the acquisition of the 
occupaacy right shall ba paid to the landholder who is the owner of 
the estate or part thereof and any application or proceeding nnder 
this section shall be made only to or against such landholder ” 
which means the landholder who is the owner of the estate. 
Landholder as defined in section 3, danse (5), would inclnde not 
only the owner of an estate bat also persons who are entitled to 
collect the rents of the whole or any portion of the e.ita.te by 
virtue of any transfer from the owner or his predecessor in title 
or of any order of a competent Oourt or of any provision of law.
This definition; thereforej woald include a Eeceiver appointed by 
the Court as a landholder within the meaning o f the Act. There* 
fore, sub-section (6 ) to section 46, when it says that any appli
cation or proceeding under this section shall be made only to or 
against such landholder who is the owner of the estate clearly 
intended to exclude persons like a Receiver of the-estale from the> 
purview of that section. There is another section broug-bt to our 
notice by Mr,Varada Achariyar, the learned Vakil for the respond
ent; in -vvhioh the same definition is found, namelyj section 200,
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SwAMiNATHA It IS argiied "by Mr. Eaja Ayyar tliat a Receiver exercises all or 
Odatar of tlie powers of tlie landholdGr wifch reference to tke

SuwDARAM managemenb of the property and therefore in several oonnexions 
he has been held to stand in the shoes of tho owner. That may 

Eahi^^J very well bê  but here we have fco consider the express words of 
a Btatute which clearfy show that the legislature intended to 
confine these proceeding's against persons who are owners of the 
estate as distinguished from persons who may be entitled to 
collect the rents of the estate and to do other acts contemplafced 
by the Act as landholder. It is not for us to speculate as to what 
the object of the legislature was in drawing- this distinction and 
in restricting the rights given to the ryots by section 46 to cases 
where the owner himself is in management of; the property, The 
frame of this section, like that of several other sectons of the Act 
is somewhat peculiar, but there is no escapo from its language 
which admits of no doubt, as to tho intentions of the legii^latoro.

The result is that Civil Revision Petitions Nos. 643 and 644 
are dismissed with costa.
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OtDOEES, J.
O d g e e s ,  J . “— I  agree. There is no doubt that a Eeceiver falls 

within the definition of a landholdei' in section 3, snb-sectiou (5) 
of the -Madras EKsfcates Land A c t ; see Reavmr of Ammoyyanaiha- 
71UT r. Stephen QhGtty{\)> It is equally clear that the meaning of 
‘ landholder ’ as defined in scction 3, sab-soction(6), has been re« 
stricted by the words in section 40, sub-seofcion (5), for the pur
poses set forth in that section. Section 46, sub-section (5j, is very 
clear and lays down that any application or proceeding tinder this 
secfcion shall be made only to or against anch landholder. Such 
landholder being defined jiistprevioualy ais tho person  ̂who is the 
owner of the estate or part thereof.’ The diOioulfey in construing 
this section arises, in my opinion, from the fact that the definition 
of landholder for the purposes of the section has been relegated to 
the last snb-section instead of being clearly stated in the first. In 
view of the clear and unequivocal words of section 46, sub-section 
(5), no good purpose is served by referring to decisions under 
other Acts in which the word  ̂owner ’ has been hel d not to mean 
necessarily a beneficial owner, as for instance section 7 of the 
Easements Act. The construction I put upon sub-section (5) of

(1) (1007) I,LIU, 80 Mad,, 508.
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eectioii 46 of tlie Madras Estates Land Act ia farthor skengtli- BvkmNk'im.
eaed by tlie disfcincfciou drawn l3etvveen a laudliolder wh.0 is an. Odaiab
owner and a landholder who is not an owner in seotion 200 of 
tiie same Act, ___

I therefore think that the decisions of the Kevenue authorities J.
are right and that the Civil Eevision Petitions ISTos. 643 and 644
m u s t  be dismissed with costs.

N.R.

APPELLATE CIYIL.

Before Sir John Wallis, Kt., Chief Justice, and Mr. Justice 
Sadasiva Ayijar.

R A J A  01̂  BAMNAD ( P l a i n t i f f ) ,  A p p e l l a n t , 1920,
October 20.

PONNUSAMI TEVAR and anotheb (D ependants),
UESPONDliNTS *

L im ita t io n  A c t  { I X  o f  1 9 0 8 ), ss. 6 ,1 0 — R ece ip t  o f  in ter e s t  hy a  m ortgagee f r o m  a 

t r u s te e  h n ow in y m ortg a g e  io Se in  breach  o f  t r u s t— S u it hy bem fic ia ry  f o r  such  

in te r e s t  a g a in s t  m ortg a g ee— A ^ p p lica lility  o f  s e c t io n  10  io such  su it— C ause o f  

a c t io n  f o r  h m efic ia ry  to  recov er  such  in tcrea t— l^o n ew  cau se o f a c tio n  on 

heiiq/iciary a tta in in g  m a jo r i ty .

I n t e r e s t  r e c e iv e d  b y  a m o r tg a g e e  fr o m  a  tru stee  in  r e s p e c t  o f  a m o r tg a g e  

e x e c u te d  b y  th e  la tte r  in  b r e a ch  o f  t r a s t  t o  th e  k n o w le d g e  o f  th e  m o r tg a g e e  is 

n o t  ‘ p r o p e r t y  ’  v e s te d  in  th e  m o r tg a g e e  ‘ in  tru st  f o r  any  s p e d f lo  p u rp o se  ’ 

■within s e c t io n  10  o f  th e  L im ita t io n  A ob . I f  on  th e  d a tes  o f  x^aym ent o f  intereafe 

th e  b e n e E o ia ry  be a  m in o r , hia ca u se  o f  a c t io n  t o  r e c o v e r  th e  sam e a r ises  f r o m  

Bnoh d a te s  a n d  i f  h e  euea fo r  th e  r e o o T e r y  o f  su o h  in te re s t  a fte r  a t ta in it ig  

m a jo r i t y  b e  is  b o u n d  t o  su e  w ith in  th e  t im e  l im ite d  b y  S e ctio n  6 o f  th e  A c t  i 

a n d  h e  d o e s  n o t  g e t  a  fre a h  oause o f  a c t io n  o n  a tta in in g  m a jo r ity .

A p p e a l  a g a i u t  the decree o f  T .  S r i n i v a s a  A y t a n g a b ,  Subordinate 
Judge of the Temporary Subordinate Court of Kamnad at 
Madura, in Origina,! Suit W o . 9 o f  1937.

This is a suit instituted by the present Eaja of RtonSd to 
recover a sum of Es. 81,174 and odd being the sD.m alleged to 
have been paid by the late Diwan, Trustee o f theBamaad

ippeal ISTo* 143 of 1918.


