
a p p e l l a t e  c i v i l .

Before Mr. Justice Ayling and Mr. Justice Odgera.

3920, R. S IN G A R IA H  0 H ETTY (T hird D hpendant), A ppellant,
Sepfcem bpr

2 ,  3 an d  l o .  ^

O H IN N A B B I ALIAS M.UN'I E E D D i and fivk othgbs (P,i,AiNTrws 

AND D efendants N os. 2, 4  and  5 ), R espondbnts.*̂

C iv il P ro c ed u re  C o d e {V  o f  l f l0 8 ) ,  0 . X X I , r . 6 d -~ M ortya g ee , jU h ig  c la im  p& titioii—  

P etiticm  d ism issed — S u it to  e M i l i s h  r ig h t  d i s m m e d — S u bseq u en t su it  hy m o r t­

gagee to en force  his m o r tg a g e— S u it a g a in s t m u rtgagor and p u rch a sa rs  in  

execu tion  o f  a decrae in  a n oth er  auil. by the na7ue cru d ito r— O rdor on  c la im  

p e t it io n , v 'heth er con clv ,d vc.

A n  ord e i ' on  a c la im  putifciou wJiioli im s n o t  b oon  aob a s id e  iu  a suifc b y  th a  

c la im a n t u n d er  O rd er X X I ,  ru le  63, C i’sil P ro ce d n ro  C o d e , b e c o m e s  co n o la s iv e  

not o n ly  fo r  Uio pu rp ose  o f  th e  oxscufcion  o f  th o  d e c r e e  in  c o n n e c t io n  w ith  w h io k  

th e  c la im  w as prot’e i r c d ,  b u t  idno o f  th e  e x e o n t io ii  o f  o t h e r  doorecB , b e tw e e n  th a  

sam e p a rtie s .

T h e  estiib liy b m ou t o f  th e  d e c ro e -b o ld e r ’ a r ig h t  t o  brin g , p rop orh y  t o  sa le  f r e e  

fro m  a o la im a a t ’ s a llo g o d  ri',4 it in v o lv e s  th e  r ig h t  o f  th e  p u rch a se r  a t th e  sa le  no 

g ot a  t it le  to  th e  p rop o i ’ty  free  f r o m  suoli r ig h t .  R a m a sa m y  G h etty  v .  A lig ir i  

C h etty , (190<)) 27  I .e . ,  800, fo l lo w e d  ; Umaoh G hundar B o y  v , U aj B u lluhh  S en , 

(1882) I .L .R .,  8  O alo., 279 , d issen ted  fr o m .

S e c o n d  A p p e a l  against ihe decree of P. N. S a t a q o p a  N a y u d u , 

Subordinate Judge of Norfch Arcotj in Appeal Suit No. 153 of 1917 
(Appeal S u i t  No. 364 of 1917 on the file of the District Court of 
North Arcot), preferred against the decree of T. Ananta 
A c h a k i y a k , District Munsif o£ Tirapati, in Original Suit No. 198 
of 1916.

The facts are Bet out in the Judgment,

G. y . Anantahrishna Ayyar for appellant.

N. (?. Vijayaraghava AcJiariyar, G, Fadmambha dyyangar and 
T, K. Srinivasa fata Achotnyar for r e s p o n d e n t s .

km m , 3.' A ylin g , J.—This appeal arises out of a suit on a. mortgage bond
executed by the guardian of defendants Nos. I and 2 in favour 
of plaintiffs. Before its institution the mortgaged property
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had been brought to sale by fifth defendant in execution of a S i n g a b u h  
» • * • 1 Chettydecree obtained, by him against defendants 1 and 2 (Original , _

Suit No. 69 of 1914 on the file of the District Munsif of Onri^BBi, 
Tirupati) and purchased by defendants 3 and 4. The latter Atlikto, J. 
opposed the suit alleging ( 1 ) that the eait mortgage waa only 

. a fictitioiia document withoafe consideration, and (2 ) that the suit 
was otherwise not maintainable. The first defence^ though suc­
cessful in the courb of first instance, waa found against by the 
Subordinate Judge in Appeal; and we are not now concerned 
with it. The Subordinate Judge, however, in giving a decree 
for plaintiffs omitfied to oonsider the objections to the maintain­
ability of the suit: and it is with these  ̂ which have been pressed 
on ua by Mr. Auantakrishna Ayyar on behalf of third defendaatj 
the present appellant^ that we have to deal.

The main objection is based on Order X X I, rule 63, Civil 
Priicedure Code, and was considered and rejected by the 
District Munsif on issue 2.

The facts are these—Piior to Origiual Suit No. 69 of 1914, 
fifth defendant had instituted another suit against defendants 
1 and 2, Original Suit No. 872 of 1913, and had effected au 
attaohmeat before judgtneiifc of the suit property under Order 
X X S V III , rule 6, Plaintiffs preferred a claim based on their 
mortgage. This was dismissed. Thereupon, plaintiffs filed a 
suitj Original Sait No. 919 of 1014  ̂ for a declaration of their 
mortgage rights and for a declaration that these would not be 
affected by the attachment.

This suit (Original Suit No. 919 of 1914) was eventually dis­
missed. The plaintiffs were first granted leave to withdraw it 
conditionally on payment of the costs of defendants j but as they 
failed to do this within the time allowed, this suit stood dismissed.

Appellant ooatends that on the dismissal of this suit, the order 
on the claim petition became conclusiva under Order 2X1, rule 
63 ; and that the result is to preclude plaiaiiffa from enforcing 
their mortgage on the suit pfoperty under any circumstances 
whatever.

It has heen held by a Full Bench of this Court ifl 
Nuyudu V. 7irayya{l), that Order X X I, rule 68_, applies to' orders
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giNGABiAH on claims preferred to property attached before judgment; and if 
Chetts appellant had purchased the property in execution o£ the decree

Chinnabbi. in Original Suit No, 872 of 1913, there could be no room for
Ayling, J. doubt.

This isj of courae, a suit to enforce the mortgage not to contest 
the order on the claim petition under Order X XIj rule 63, But 
that makes no difference. If plaiutiffs are concluded from set­
ting up their mortgage in connexion with, any proceedings taken 
against the property in pursuance of Original Suit No. 872 of 
1913, and this effect at least mast be given to the word conclu- 
siye in rule 63. then it would be ridiculous to contend that they 
migbt nevertheless enforce it againat a purcliaaer of tlie property 
in execation of the decree; vide S a d a s i v a  A y y a r _ , J,, Velu Padayachi 
V. Arumugam Fillai[l). Mr. Padmanabha Ayyangar, however, 
for plaintiffs^ seems to distinguish the case on the ground tliat 
appellant purchased in execution of another decree altogether, and 
that the order on the claim petition is only conclusive as regards 
the parties to the same and for the purpose of the suit or exe­
cation in connexion with which the claim was preferred. The 
correctness of this argument of course depends on the meaning to 
be attached to the word “ ‘conclusive in rule 63 of Order X X L  

On behalf of respondents, we are referred to Um,eah Ghunder 
Boy V. Raj Bulluhh 8en{2), Ihrahimlhai v. Kabulahhai{o), and 
Kamini Kant Boy v. Ram Nath Ghibcherlutty{‘i). The fi,rst of 
theî e certainly appears to be authoxity in respondtmts^ favour. The 
learned Judges say ;

“ The finding of the Court in the execution department that 
the sale was invalid only meant that the gale was invalid ae against 
the judgment-creditor, aud as against any purchaser who might 
purchase at a sale held in execution following that attachment ”

The other two cases have no direct bearing on the point. In 
Kamini Kant Eoy v. Ba:>i Naih GhucJierhulity{4s), the learned 
Judges only considered sections 13 and 373 of the old Civil Pro­
cedure Code—not section 283 which corresponds to Order X X I, 
rule 63. In the Bombay case the decision turned on the neces­
sity of bringing a suit to contest a claim order oii an attachment 
which was raised. So also in a case of this Court, Gollam&palli
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Subhayya v. Shankara Venkataratnam{l). In ‘both tliese cases SiweABiAH 
the learned Judges may "be said to discuss the matter as if t ie  
effect of the claim order did not go beyond the proceedings in Chinnabbi. 
connexion with wliich, it was passed; but the domiBating factor AshnGj ' J. 
of tlieir deeision is the release or withdrawal of the attachment.

On the other hand, we are referred to a decision of this Oourfĉ  
Eamasamy Cheify v. Aligiri Chetty{2), which is just as strong- 
an expi-easion of opinion as Urnesh Ghmder Boy v. Baj Bulluhh 
Sen{i), hut the other way. The learned Judges say :

“ The statutory suit under Order XXI, rale 63, is to establish 
the right which thf) attaching pla.intif£ claims in the property 
in dispute. This, in our opinion, is the right to attach the propei'ty 
in question as the property of the defendant whenever it may be his 
interest to do so, and the effect of not suing would be to debar him 
from claimiug to attach such property at any future time,”

As far as the cases go, we have th erefore practically a decision 
of our own Court against one of the Oalcutfca High Oourb; and 
we should, by preference, follow the former. I  think, moreoyer, 
that a consideration of the rale with reference to the facts of the 
present case leads to the same conclusion. The right"in litiga­
tion in the claim petition and in Original Suit No. 919 of 1914 
was the right of fifth defendant to treat this suit property as 
the property of defendants 1 and 2  in opposition to the 
mortgage right therein set up by plaintiffs. The dismissal 
of plaintifEs’ claim petition followed by the disTuiaaal of their 
suit, Original Suit No. 919 of 1914  ̂had the effect of conclusively 
settling this question as between plaintiffs and fifth defendant.

,,It seems to me unreasonable to suggest that the result was only 
conclusive as regards the particular suit (Original Sait No. 872 
of 1913) out of whioh the decision arose and that it was open to 
plaintiffs in spite of this decision, again to contest the same 
person’s right of proceeding against the same property in another 
suit. If they could not do soj then neither could they seek to 
enforce their mortgage against an auction purchaser in the second 
suit. For, as Sadasiva Aytab^ J., has so clearly pointed out in 
Velu PadayacJd v, AfumugamPiUm{i)} the one is the necessarj 
consequence of the other:

(1) (1917) M.W.N., SSL (2) (1915) 271.0.,-80Q.
(3 )  (1 8 8 2 )  I ,L .R , ,  8  O ftlc., 279» (4 )  (1 9 3 0 )  38 E . L J . ,  397,

■ ' 1 9 -a  , '
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SiNSAEtiiH “ The coaclusive establishment of the deoree-holder’s right to
C h e t t y  jjrjjjg the property to sale free from the claimant’s alleged encura-

O h in n a e b i.  brance involves the right of the purchaser at the sale to get a title 
Avinra J the property free from such encumbrance.”

I would therefore hold that the order on plaintiffs’ claim 
petition is oouolusive and that the suit mortgage is not enforce­
able against the items of property dealt with therein. The decree 
of the lower Appellate Courfc should be modified accordingly. 
Plaintiffs should pay the costs of defendants 8, 4 and 5 
fchronghout.

ODsfiHS, J. Odgbes, j .— The facts are fully set out in the judgment of 
my learned brother and I  agree that Mr. Anantakrishna Ayyar^s 
contention, that the rights of the plaintiffs are now gone, must 
prevail by the terms of Order X X Ij rule 63_, Civil Procedure 
Code. The effect of this rule combined with the fact that the suit 
No. 919 of 1914 waa dismissed as the plaintiffs did not pay the 
costs, will, in my opinion, debar the plaintiffs from re-agitating 
their rights again even though tlie proceeding be, as here, a 
regular suit on the mortgage. In other words, once the order 
became conclusive in the words of the rule, a suit on 
the mortgage is barred at any time. It is, however, strenu­
ously contended by Mr. Padmanabha Ayyangar, for the plaintiffs, 
that the order ia not couclusiva agd.in.st the auction-purchasor in 
another proceeding and he relies on Umesh Ohunder Boy v. Baj 
JBuUubh fi'en(l). There, a claim was rejected in the attachment 
in execution of a decree for rent, the judgment-dobtor paid off 
the decree and no sale was held. The effect of this was that the 
attachment ceased and any rights of tho claimant became valid 
and she had no need to bring a suit to establish them, The lear­
ned Judges based their decision on the fact that the decree was 
paid off, and in fact differed on that ground from the lower Ooui't. 
Were it otherwise, the case may be said to be conclusive only as 
to the proceedings to which it 'relates. Reforenco may here 
be made to the passage in the judgment of Sabasiva Ayyar, 
J., in Velu Fadayachi v. Arumugam Pillai{2). He says at page 
402 ; . , ,

“  The auction pnrohaser is entitled to take advantage of the order 
against tbe claimant in each a case (if it is not set aside by a suit
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wifchiu oae year) not because the purchaser is the represeatative of Singaeuh 
the deeree-holder but because the order which established the right Ohetty 
of the decree-holder to bring the property to sale against the claim O k in k a b b i. 

of the olaimant cannot be given effect to otherwise aud vvae clearly o d g m :  J 
intended by the legiBlatm'e to have the effect of precluding the claim­
ant from putting forward hia claim again in opposition to the auction- 
purchaser at the sale held in pursuance of the order against the 
claimant.”

In Banasamy Gheity v. Alagiri CheUy{l], it) is clearly laid 
down by W a l l i s ,  C.J.; and S e s h a g i e i  A t t a r , J,, that the efEeofe of 
omitting to bring a suit is to bar the remedy. That "was a case 
of attachment before jadgment and the learned Judges say ;

“ The statutory suit under Order XXI, rule 63, is to establish 
the right which the attaching- plaintiff claims in the property in dis­
pute, This, in our opinion, is a right to attach the property in ques­
tion as the property of the defendant, whenever it may be his in­
terest to do so and the effect of not Buing would be to debar him from 
claiming to attach such property at any future time. The fact that 
the attachment efiected by him -would, if it had aot been raised pre­
viously, have come to an end by the dismissal of the suit does not 
affect his right to sue under Order X XI, rule 63.”

I  agree witili my learned brother in preferring to follow fcli©
Madras deoisiorij especially haying regard to the grounds on. 
which in my opinion the Calcutta decision waa based. It is not 
necessary to discuss the point taken aa to limitation and I  
therefore agree •with the order proposed.

E .a .
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