
Sakdasami till lier death, after wiiioli date it passed to defendant as her 
successor, and accordmglj plaintiff’s claim was barred hy

O h in n a b b a . o f  12 yeara  ̂ adverse possession,
Odgbes, J. It seems to me that tliis case together with Usman Khan v.

Dasanna{ I), lays down the correct principle to be followed, 
and that where it is found (as here) that the defendant has 
been in possession for over twelve years as owner and that that 
title can he ascribed to an arrangement come to between the 
parlies in 1885— whether it be by invalid sale or otherwise— it is 
now too late to disturb it and the defendant must be taken to 
have acquired a g-nod title by prescription. I  should add that, 
in my opinion, Muthuharuppan Samhan v. Muthu Samhan{2)^ 
lias now been overruled by the Privy Ooimcil in Varada Fillai -v. 
Jeevarailinamrmli 3) •

I agree in dismissin»’ the Second Appeal with costs.
K.R.
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Before Mr. Justice Ayling and Mr. Justice Odgers,

1920, M A R B Y Y A  (DflFENDANT), A l ’incLTjANT,
A u g u st  20 ,
23 and  31. ^

R A M A T jA K S H M I  ( P l a i n i ’ I f f ) ,  R e s p o n d e n t .

Hindu. Lo.tv— A d o p tio n  o f  (m  orphm i— ‘ li'actiim  m in t a p p lica b ili ty  of.

Tl)ti a d o p tio n  o f  an  o rp h a n  is iiiY alW  u n flcr  th e  H in d u  L a w  anti th e  dotjLriue 

o f  ‘ fa ctu m  v a h t  ’ ca n n o t  b e  in v o k e d  to  vaUdat'O ifc.

LaJcshmappa, r . R am ava, (1 8 7 ^ ) 12 B o o i , H .C .R ,, 3 W , n(; 808 aud  Q antja  

 ̂Suhai ? .  L a k lira j S ifigh , (1 8 8 7 )  I .L .R .,  0  A l l . ,  253 iit 297 , fo lh m -od .

S e c o n d  A p p k a l  against the decree of G. G a n o a b h a r a  S o m a y a j d l u , 

Temporary Subordinate Judge of Elloro, in Appeal No. 424 of 
1917, filed against the decree of T. T̂ t i b n a y y a , Additional District 
Munsif of Narasapur, in Original! Sait No. 88 of 1916.

This was a suit brought by the respondent for a declaration 
that the alleged adoption of the appellant b y  the respondent's 
deceased husband was not true, and even if true was invalid In

( 1 )  (1 9 1 4 ) r .L .R „  37  M ad ., 54S. (2 ) ( 1 9 U )  3 8  K tw i., 1168.

(8 )  (1 9 2 0 )  L L .R ,,  M a d ., 2 M  (P .O .) ,

*  S e co n d  -dppea l N o . 16 o f  192 0 .



law on the ground tlia,t tlie appellant was an orphan at the time Maekyta 
of adoption, and for possession of certain properties. The 
defendant contended that the adoption was trae and valid, iakshvi. 
Thi0 Lower Courts held that though the adoption did in fact taka 
place, it was invalid in law as the appellant was an orphan at the 
time of the adoption and accordingly passed a decree as prayed 
for. The defendant preferred this Appeal.

V. Bamadoss fo r  appellant,

P. Narayanamurti and A. Satyanarayam for respondent,

The Court delivered the following JUDGMENT ;—
The sole question for decision in this Appeal is whether it 

is proper to apply the dootrine of factum valet ”  to the 
adoption of an orphan. The facts are admitted. Appellant, 
Mareyya, was in fact adopted by JSTarasimhayya, respondent’s 
husband, in 1910. Mareyya was at the time an orplian and 
was given in adoption by his elder brother. It is conceded on 
his behalf that the adoption was, strictly speaking; illegal— vide 
Vaithilingam v. Natesa{l). Can it be nevertheless upheld on 
the maxim factum valet quod non fieri dehmt

In our opinion it cannot be go upheld. The dootrine is 
one which must always be applied "with great caution and 
we do not think we should be justified in applying it here.
In Subhaluvammal v. AmmakuUi Ammal{i) the learned 
Judges rejected the argument that the maxim of factum 
valet ”  could be applied to the adpption of an orphan, and set 
aside the decision of the Sadar Amin based on that dootrine.
They also rejected the oonfcention that an orphan could be 
Validly given, in adoption by his elder brother. This is one 
of the cases quoted by the learned Judges in Vaithilingam 
V. Natesa{l) in support of their decision, and we observe that in 
the latter case no attempt was made to apply the doctrine of 

factum valet/' although the fact that the adoption was made 
more than thirty years before suit and had been treated as 
valid by the family was brought prominently to the notice of 
the Judges and is referred to in their judgment, Bhagwat 
Perahad v. Murari Ldl{Z) is, no doubt, an exactly similar case to
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Mabsy’sa tte present, iu wHcIi the doctrine of “ factum valet was applied 
Eam4 adoption of aa orpliaii given ia adoption b j  Ids broth.er»

idKsHMi. The learned Judges say they apply it “  not without considerable 
hesitation and lay stress on the lapse of 48 years after the 
adoption and on the grave injustice which would be done to the 
adopted son by destroying his civil status after it had been so 
long accepted. These considerations liaye no application to the 
case before U3̂  where the adoption took place only six years 
before suit. Ghmna Qaundan v. Kumara Gaundan[l) is quoted 
as a case in which the doctrine was applied to the case of an 
adoption of an only son ; and indeed it does seem to have 
largely induced the decision of the learned Judges, that the 
adoption of an only son, onceimade, was valid in law. But their 
Lordnhips of the Privy Council in 8ri Balnsu QuruUngaswami r, 
8 ii Balusu BamalaMlmumma{2), while endorsing the correctness 
of the decision in that caiSê  certainly do not put it on the 
ground of “ factum valet.'”  On the contrary, they are at pains 
to point out at page 423 the inapplicability of such a doctrine 
and the conclusion they arrive at is that the adoption is not 
contrary to Hindu Law.

The true limits of the applicability of the doctrine of ^^fachm 
mlei as regards adoption are laid down by Wgsibopp, C.J., in 
Lalcshnappa v. Eamav(i{S) thus ;

“ To ns it appears that its application must be limited to cases 
in which there is naifcher want of aafchority to give or to aooepfc nor 
imperative interdiction of adoption.”

The views of Wbstbopp, C.J., in this connexion are expressly 
endorsed by the Privy Council in the last quoted case (page 423).

■ See also Ma.hmood, J.j in Ganga 8ahai v. Lehhraj Slngh{4i)i
“  The capacity to give, the capacity to take and the capacity to 

be the Babjecfc of adoption seem to me to bo matters essential to the 
validity of the transaction, and, as such, beyond the province of the 
doctrine of factum mletJ'

As an insbanoe of the proper application of the doctrino we 
may refer to Wooma Bme v. Gohoolanmd Dass{6). There, the
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maxim of “  factum valet ”  is relied on as supporting tke view of MAsmtA 
tlieir Lordships that the adoption which they were considering was bâ ma.- 
lega! and valid. But the only objecfcion to the adoptioa there iaeshmi 
was that the rale of preference of a brother’ s son had been 
disregarded, and ifc was held that this view was not so imper
ative as to have the force of law. If that case he compared with 
the case before as in the light of tha testa suggested by 
W estrop?, O.J., and M aemood, J., ifc will be seen how inappli
cable the doctrine ia to the case we have to deal with.

The only other case to which we shall refer is Baslietiwppd 
Bin Baalingappa v. Shivlmgappa Bln Balla'ppa{l), The 
learned Jadgas iu that case, W estiiopp, 0.J-, aad NANA-SHii 
HAiiiDAs, J., held that the adoption of an orphan, even -when 
given by an elder brother wifch the authority of parents given 
before their death, was invalid and they add the pithy remark 
that to allow such an adoption

“ would leave it in the power o£ an elder brother to thin the 
ranks of h ia  fellow parcaaers b y  bestowing his younger brobhera in 
adoption in a manner highly detrimeabal to the iateresta of the 
latter,”

W e must hold that the adoption of an orphan is not only 
contrary to Hindu Law bafc that the docLrina of '“  factum valet ”  
cannot be invoked to support it.

The Second Appeal is therefore dismissed with coats.
N.B.

U )  (18V8) 10 B o m . H .O .E ., 268 .
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