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Fnhharuddin Mahomed Ahsan Chowdhry v. Official Trustee o f  
Bengal ( 1), for we find from an inspection o f the record that the 
successful party obtained a larger sum as wasilat than he had 
claimed in his plaint. A t the same time we would observe, that 
if it should appear that, in making his original claim for mesue 
profits, a plaintiff has special means of knowledge for determin
ing the amount due, the judgment-debtor can fairly use as 
evidence against him his own statements embodied in his plaint. 
Applying this principle to the present case, we think that it 
must be remanded for reconsideration by the lower Appellate 
Court. Costs to abide the result.

Case remanded.

Before Mr, Justice Cunningham and Mr. Justice Tottenham.

LUKH YNARAEST C H U T T O P A D H Y A  ( P l a i n t i f f )  v. G O R A C H A N D  
G O SSA M Y  ( D e f e n d a n t ) . *

Special Appeal— Revenue Sale Law— Eoidence— Registration — Common 
Registry—Act X I  o f  1859, s. 39.

T he fact that a ten are is registered in the Common Registry under A ct X I  
o f  1859, a. 39, is not o f  itself prima fa cie  evidence that such a tenure exists.

In a suit for damages for trespass laid at a sum under Rs. 100, a special 
appeal will lie to the High Court i f  the title to the land trespassed upon lias 
been raised in the Courts below .

T h e  facts o f  this case are fu lly  set forth in  the fo llow ing  
judgm ent o f  the low er A ppellate C o u r t :—

“  The circumstances in connection with the suit out o f which this 
appeal has arisen .are these. Asura Madhanpore and other mauzas 
formed a revenue-paying estate, and they were registered in the Col
lector’s towji under two numbers, viz., 61 and 325, each of them repre
senting a moiety of the estate. When the estate was advertised for 
sale on account of arrears of revenue, the plaintiff informed the Col
lector that he held the property in mokurari and was in possession, and' 
prayed to have the sale stopped by offering to pay the arrears due.

* Appeal from Appellate Decree, N o. 495 o f  1881, agiiinst the decree of 
Baboo Brojendro Ooomar Seal, Additional Judge o f  Bankura, dated the 
30th December 1880, affirming the decree o f  Baboo Jogendro Nath Bose, 
M unsif o f  Guiigajulghatty, dated the 15th October 1879.
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That application is dated the 1st of November 1878. The order 
o f the Collector (Mr. Waller) runs as follows: ‘ I cannot,, as Col
lector, interfere. Applicant’s remedy will lie in the Civil Court.’ 
That order was made on the 2nd November 1878. The plaintiff 
appealed to the Commissioner, and he was informed by a written 
notice, bearing date tlie 3rd DeiSmber 1878, that his appeal had 
been rejected. In the meantime the property was sold on the 18th 
November 1878, and purchased by the defendant, who was put in 
possession by order of the Collector. After obtaining possession, the 
defendant collected rents from the tenants and took some fruits from 
the mangoe and jack trees. There could not, therefore, be any mistake 
that the object of the defendant was to ignore the mokurari right of 
the plaintiff to the mouza if he had any. Under such circumstances a 
suit to have the mokurari right established would have been intelli
gible, but the plaintiff did not want to have such broad relief. His 
suit was peculiar in its nature. It was a suit to have his title to two 
mangoe trees and one jack tree, and to the land on which they stand, 
established, and to recover damages without applying for leave of the 
Court under s. 44 of the Procedure Code. He valued the land on 
which the three trees stood, a,t 1 anna and six pie, the value of the 
trees at Rs. 13, and the value o f the fruits taken'at Es. 6, 10 annas; 
total value of the claim was Es. 19 annas 11 pie 6. The defendant 
denied his liability to pay damage and put the plaintiff to the proof of 
the patta set up by him. The plaintiff offered no evidence to prove 
the patta, but showed that, in 1862, he had his tenure registered under 
the provisions of A ct X I of 1859, aud contended that he was, there
fore, protected by the provisions of s. 37 of that Act.

“  Now it ought to be observed, that the fact o f a tenure having 
been registered under the sale-law does not show that the patta 
which is said to have been granted is proved. The procedure to be 
followed for getting a tenure under A ct X I  registered is laid down in 
s. 40. That section does not even impose upon the applicant for 
registration an obligation to file the patta before the Collector. It is 
just like an application for foreclosure of a mortgage. Because a mort
gagee has applied for foreclosure, and the year of grace has expired, it 
does not follow that the mortgagee is to get a decree without proof of 
the mortgage when the truth of the deed is not admitted. I f  a tenure- 
holder is able to prove that the tenure was in existence, that it was 
actually created by the late proprietor, the fact of the registration 
would protect h im ; but if he fails to show that the tenure existed, the
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1882 fact of his haying registered the existence o f something which liovor
Luichy- existed, would not create a right which lie never possessed. The patta
Chtjtto- Put f° l'wai'd by him bears dato the 29th of March 1855. It is, or
i’adhs-a purports to be, only twenty-six years old, so it has to be proved. Tho

Gorachan-d plaintiff made no attempt to prove it.
Gossamy. j t  to notQd that tho alleged lessor, by her petition of tho 8rd 

January 18G6 presented before the Settlement Authorities, appears to 
have distinctly denied having granted any suoh patta. Tho defendant 
distinctly alleged, in his written statement, that the father o f tho 
plaintiff was a servant under the employ of ltyja Gopal Singh, tho 
husband of the alleged lessor. There is, indoed, no evidence properly 
so called to show that he was the servant; but there is ovory reason 
to believe that he was so. My ground for believing it is this. The
first Court distinctly finds it in its judgment that the plaintiff’s father 
was in tho employ of Raja Gopal Singh, I f  it wei’e not the fact, tho 
appellant., would have instructed his pleader to take exception to it 
most prominently in his memo, of appeal; but tho appellant did not 
even make the slightest suggestion in his petition of appeal that that 
finding was wroug.

The patta appears to direot the lessee to pay Rs. 40 annas 8 to tho 
Colleotor as revenue, Rs. i  annas 6 to one Ram Dus, and Its. 10 to the 
lessor herself. The plaintiff has not been able to file a single rocoipt 
to show payment of any portion of the rout to the lessoo or to Ram 
Das. He lias filed some receipts to show payment of revenue. But it 
is quite intelligible why, as a servant of the rani, his father should bo 
the oustodian of suoh receipts, and why he should, from time to timo, 
colleot rent as a servant of the raja, Everything turns upon tho 
proof of the patta, and there is no proof whatever. The Buit ia, it, 
ought to be remembered, to have a declaration that the plaintiff has 
■a good title to the trees and the land on which they stand, and tho 
basis of that title remains utiproven. So far as possession is concerned, 
there is no proof that the plaintiff was in possession under his alleged 
patta. There is some evidence to show that his father sometimes 
collected rent, but that is not conclusive. He, as servant o f the raja, 
would be the proper person to collect the rent. It is uoedless to ontor 
into a discussion of tho question as to whether the patta granted, as it 
purports to have been, by Ilani Olmrotnani would have croatod a valid 
title iu plaintiff’s favour if it had been proved."

118 THU INDIAN IjAW REPORTS. [VOL. TX.

Buboo Buiii/shce Dhur Se?i for the appellant.
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B aboo Umbica Churn B ose  and B aboo Rash B ehary Ghose 1882

for the respondent. Lukhy-
narain

C h p t t o -
Tlie judgm ent o f  tlie C ourt (C u n n in g h a m  and T o t t e n -  padhya

HAM, J J .)  w a s  d e l i v e r e d  by G o r a c h a n d
G o s s a m y .

T o t t e n h a m , J .— A  prelim inary objection is taken by the 
respondent’s pleader in this case, that no second appeal lies, 
tlie subject o f  the suit being, as lie subm itted, one o f  the Small 
Cause C ourt class. For the appellant, however, it was con 
tended, and, as we think, rightly contended, that the question 
o f  right to the land was raised by the plaintiff, aud that the suit 
was treated by both the C ourts below  as one for title. W e  
therefore hold that the appellant has a right to have the second 
appeal heard and the question o f  title decided.

The suit was brought against an auction-purehaser under 
A c t  X I  o f  1859 for an alleged trespass and damage done by 
him to the plaintiff by appropriating the fruit o f  certain trees 
said to be upon the p laintiff’s m okurari tenure, which m okurari 
tenure is alleged to have been registered in the Common R eg is 
ter under A ct X I  o f  1859. H e , however, did not produce any 
further evidence o f the existence o f  the tenure beyond  filing 
a m okurari patta, and o f that patta he adduced no proof.

F o r  the appellant it is contended that the fact o f  registration 
under A c t  X I  o f 1859 is in itse jf prim a fa c ie  p roo f o f  the 
existence o f  a tenure registered in the Common R egister. W e  
think that this is not so. I f  the tenure in this case had been 
specially registered, then, under s. 50 o f  the A c t , entry in the 
Special R egister would apparently have been prim d fa c ie  good  
evidence o f  the existence o f  the tenure, but no such provision 
is made in the A c t  with regard to registration in tlie Common 
R egister. I t  may be observed that, in any case in w hich a 
registered docum ent is produced, the fact o f  registration is not 
accepted as primd, fa c ie  evidence o f the genuineness o f  that 
document, lfc has to be proved independently. W e  see no 
reason to hold that the registration o f a tenure in the Com m on 
R egister under A ct X I  o f 1859 relieves the person alleging 
such tenure o f  the necessity o f ' proving its existence in the 
regular way. Section 37 o f  the A c t  provides, that certain

17



120 THE INDIAN LAW REPORTS. [VOL. IX .

1882

L u k h y -
NARAIN

Ch u t t o -
PADHYA

1).
G o r a c h a n d

G o s s a m y .

1882 
May 3.

tenures, i f  registered, are protected from being set aside by 
auction-purchasers. T he effect o f  this is, that a bona fide  tenure 
actually proved is not protected unless it is registered. It does 
not provide that the registration o f  an alleged tenure w ill have 
the effect o f  proving it. W e  think, therefore, that tlie regis
tration o f the tenure alleged in this case is not a sufficient proof 
o f  the plaintiffs title.

The appellant’s pleader, how ever, contended that there was 
further evidence in an admission b y  the lessor o f  the genuine
ness o f  the patta, such admission being contained iu a peti
tion  made to the C ollector at the time o f the. execution o f tlie 
patta, or shortly afterwards, praying the C ollector to enter the 
tenure in his books, and to hold the lessee responsible for  a cer
tain portion o f the G overnm ent revenue. It turns out, however, 
that the petition here referred to is only a copy o f  the petition 
m ade, not by the lessor, but by a person calling him self the 
m ooktear-of the lessor. T he petition , therefore, is o f very little 
im portance in this case, especially when we find that another 
petition made by  the lessor before the Settlem ent Officer expressly 
repudiates any such patta as is now set  up by the appellant.

I t  is unnecessary for us to go into the merits o f  the case, 
but we think that the low er A ppellate C ourt was right, as a 
matter o f  law, in confirm ing the decision o f the first Court.

T he appeal is dismissed wjtli costs.

A ppea l dismissed.

Before M r. Justice Cunningham and Mr. Justice Tottenham. 

BISSORUP GOSSAMY a n d  o t h e r s  ( P l a i n t i f f s )  v . GOUACHAND
GOSSAMY AN D  0TH1SRS ( U l i F K N D A N T S ) . *

Suit f o r  Possession— Co-defendants—lies Judicala— Cioil Procedure Code 
{Act X  o f  1877), s. 13.

A  leased lands to B, who sued C  for possession o f  a certain mauza, alleging 
it to be a portion o f  the lands leased. A was made a defendant, and supported 
the case o f  tlie plaintiff, wlio obtained a decree. C appealed, making A and

* Appeal from Appellate Decree, N o. 2235 o f 1880, against the decree of 
Baboo lh-ojendro Coomar Seal, Additional Judge of Hankuia, dated tlie 28tli 
June 1880, affirming the decree o f  Baboo Jogendro Nath Bose, Munsif uf 
Qungajulghatty, dated the 21st March 1879.


