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APPELLATE CIVIL.
Before Mr. Justice Abdur Eahim and Mr. Justice Oldfield.

1920, TELLICHERRY PICHI NAIDU (DerenpaNT), APPELLANT,
Augusb
4, 5ua.r‘llds i7. v,

C. JEFFERSON (Prarnrirs), Rusponpeyt.*

Lease for a termm—Covenant for renewal of lease fram time to time, whether void
for  perpetwity-~Transfer of Property dct (IF of 1882), see. L4—Covenants
for renswel and for pre-emption, distinction detween.

A covenant, in a leage for a term, for ity renewal from time fo time at the
option of the lessee, is not void as being in viclation of the rule against purpetn.
ities ; section 14, Transfer of Property Act, applies only to tramsfersand mnot to
oovenanta such as covenants for renewal of leage.

Covenants for the ronewal of & loase are not similar to covenants for pre-
emption with regaxrd to the application of the rule against perpetuities.

Kolutlu Ayyar v. Renge Vadhyar, (1915) II.R., 38 Mad., 114, distinguished.

Suconp Arpeal against the decree of K. Sunpagam CHErTIVAR,
Temporary Subordinate Judge of Nellore, in Appeal No.
90 of 1919 {Appeal Suit No. 18 of 1919 on the file of the
District Court of Nellore), preferred against the decree of
P. Vuinoeoras, the Distriet Munsif of Nellore, in Original Suit
No. 1563 of 1916.

The material facts are set out in the Judgment.

K. Krishnaswami 4yyangar for appellant.

T. V. Ramanatha Ayyar for respondent.

The Court delivered the following JUDGMENT :—

The plaintiff had =& lease of the land in dispute from the
defendant for a period of five years for mica mining
purposes on the 6th May 1903 with the following clause :—

“T bind myself $o give you such leases as you may require from
time to time after the expiration of this agreemeunt on same condi-
tions. Should I fail to do so, I bind royself to pay you all the
expenses that you incur.”

The plaintiff entered into possession agcording to the terms
of the lease and erected certain structures on the land with a
view to carry on the mining operations, But sometime in 1915

* Becond Appeal No. 1721 of 1919,
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the defendant obtained a decree for possession of the land
inagmuch as the present plaintiff had not on the expiry of the
term mentioned in the lease taken out any renewal. Thereupon
the plaintiff called upon the defendant, on 4th November
1916, to execute a lease for five years with the clanse for renewal
in the terms set out above but the defendant refused to grant
any such renewal, The lessee then instituted this suit.

Both the lower Courts have held that the plaintiff is
entitled to such a lease ag he asked for and gave a decree for
specific performance. It was argued before the District Munsif
that the decree in the suit of 1915 operated as res judicata but he
held that in that suit no question as to the plaintiff’s right to
renewal wag decided and that therefore the present suit was not
barred, No argument has been addressed to us oun this plea.
Another defence set up was that the plaintiff was guilty of
laches in nob ssking for the renewal of the lease since the expiry
of the first torm in 1908, until 1916, But then he was in
possession and was willing to carry out his part of the agreement
and he was never called upon to take a renewal. The lower
- Appellate Court has discassed this question folly and is right
in holding that the plaintiff’s right to enforce the agreement has
not been lost by laches.

The point, however, which was pressed before us with great
persistence was that the agreement was in violation of the rule
against perpetuities as laid down in section 14 of the Transfer of
Property Act, That section enacts the well-known rale that no
interest in property can be created to take effect after the life-
time of one or more persons living at the date of such transfer,
and the minority of some persons who shall be in existence at
the expiration of that period. The short answer o this argu-
ment is that the agreement in question cannot properly be said
to be a transfer of property which is defined by section 5 of the
Act a8

“an act by which a living person conveys property, in present
or in future, to one or more other living persons or to himself and
one or more other living persons.”

Here there is no conveyance of property after the expiry of
the term of five years. The agreement in question is only acove-
‘nant to rehew at the option of the lessee, A eovenant like this
is a covenant running with the land and is nok subjeot to any

Picar Narnw
v,
JEFTEREON,



Prcmr Namv
X,
JEFFERRON.

1920,
Angust
2,8,4,6
and 18,

989 THE INDIAN LAW REPORTS {VOL. LIV

rule against perpetuities. In Halsbury’s Laws of England,
Volume 18, para. 933, it is pointed out that a covenant for per-
petual renewal is enforceable if the intention in that behalf iy
clearly shown. The nearesi case that has been cited in support
of the appellanv’s contention is Kolaths ALyyar v. Ranga
Vadhyar(l), where a contract of pro-emption was held to offend
against the ruloagainst perpetuities for i fixed no time within
which the agreement to convey was to be performed. Even
there the contract was sought to be enforced against the heirs
of the person who had entered into it and not, as herve, against
the lessor himself. But aparh from that a contrach of pre-
emption stands on a different footing from a covenant to renew
from time to time which has always been recoguized both in
England and here as a perfectly valid and enforceable contract.

The Second Appeal must be dismissed with costs.
E.R.

APPELLATE CIVIL.

Before Sir John Wallis, Kt., Chief J ustice, and Mr,
¢ Justice Seshagirt Ayyar,

CHAMIYAPPA THARAGAN (Firgr DereNDpaNT), APPELLANT,

v,

~——— RAMA AYYAR axp mlear orusrs (PraiNtisr awp DEFENDANT),

Resvonprnms *

Attachment én execution of @ money-decree—Section 64, (vl Procedure Code,
Act (V of 1908)-—Sale of the same properiies wander ¢ mortgnge decree aguinst
the sama judgment-deblor, effuct of an attuchmant—Eztinguishment of atbach-
ing creditor’s right to radeem—Attuchmant whether constituting lis pending—
Suit on smortgage— Aitaching creditor whether proper parby—=Subsequent
agresment to sell fo another by judyment-debior pending application for
re-aitachment but without nolice—Orderto re-atiach whether vew judicata
against person agreeing to buy-—ILrecution sale under monay decrea~~whether
conveying also the right of attaching craditor to redeem— Sections 86 and
91, Transfer of Property Act (1V nf 1882),

A Court.sale of the judgment-deblor’s interest in attachod properby puts an
end o the abtachment and incidentally to the atiaching orediter’a right of
redemption under section 91 of the Transfer of Property Aot

(1) (1915) LL.R., 38 Mad., 114,
¥ Appoal No. 803 of 1919,



