
A P P E L L A T E  C I V I L ,

Before Mr. Justice Ahdur Rahim and Mr. Justice Oldfield.

1920, TELLIOHEERY PIOHI HAIBU (D efendant), A ppellant, 
Auguafc

I, 5 and 17. V.

0. JEFFERSOH' (PLArNiw), Ekspondemt.*

Lease f o r  a t e rm — G ovsnant fo r  r en ew a l o f  lea se  fro m  tim e  to  t im e ,'w h e th sr  v o i i  

fo r  p er 'p etm ty —'T ra n sfer  of P rop erty  A c t  ( I V  o f  1 8 8 2 ), s e e ,  1 4 — O ovenanta  

fo r  r en ew a l anA f o r  p re -em p tio n , d is tin c tio n  betw een .

A  cove iia n t, in  a le a se  f o r  a te rm , f o r  ita r e n e w a l f r o m  t im e  to  t im e  a t  th e  

o p t io a  o f  th e  le ssee , ia n o t  v o id  as being; in  v io la tio n  o f  th e  ru le  a g a in s t  porpefcu- 

i t i e s ; s e c t io n  14, T ra n s fe r  o f  P ro p o r ty  A c t ,  a p ijlie s  o n ly  t o  traiiBferB a n d  n o t  tio 

c o v e n a n ts  su o li as c o v e n a n ts  fo r  ren ew al o f  le a s e .

C ov en an ta  fo r  th e  ron ew a l o f  a leaae are  n o t  u im ilar  to  c o v e n a n ts  f o r  p r e ­

em p tion  w ith  re g a rd  to  th e  a p p lica t io n  o f  th e  r u le  a g a in a t  p erp etu itd es .

Kolat/m A y y a r v .  B anga Vadhtjar, (191S) I .L .B ,,  3 3  M a d ., 114 , d is t in g a ia h ed .

Second Appeal against the decree of K, Sundabam Chettiyab, 
Temporary Subordinate Judge of Nellorej in Appeal N o. 
90 of 1919 (Appeal Suit No. 18 of 1919 on the file o f the 
District Court of N ellore), preferred against the decree of 
P. Venusopal, the District Munsif of Neilorej in Original Suit 
No. 1563 of 1916.

The material facts are set out in the Judgment.
K. KrisJmaswami A yym ga r  for appellant.
T. V, Ramanatha Ayyar  for respondent.

The Court delivered the following JTJDGMSNT :—
The plaintiff had a lease of the land in dispute from the 

defendant for a period of five years for mica mining 
purposes on the Ofcli May 1903 with the follow ing clause :—

“  I bind myself io give you Buch leases as you may require from 
time to time affcer the expiration, of this agreement on same condi­
tions. Should I fail to do so, I bind myself to pay you all the 
expenses that you incur.”

The plaintiff entered into possession according to the tern s 
of the lease and erected certain structures on the land with a 
view to carry on the mining operations. But sometime in, 1915
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the defeBdant obtained a decree for possession of tlia land pichi Naiw

inasmuch, as t ie  present plaintiff had not on the expiry o f the
term mentioned in the lease taken out any rene-wal. Thereupon
the plaintiff called upon the defendant, on 4th N o T e t n b e r

1916  ̂to execute a lease for five years with the clause for renewal
in the terms set out above but the defendant refused to grant
any such renewal. The lessee then instituted this suit.

Both the lower Courts have held that the plaintiff la 
entitled to such a lease as he asked for and gave a decree for 
specific performance. It was argued before the District Munaif 
that the decree in the suit of 1915 operated as res judicata bat he 
held that in that suit no question as to the plaintiff’s right to 
renewal was decided and that therefore the present suit was not 
barred. No argument has been addressed to us on this plea.
Another defence seh up was that the plaintiff was guilty of 
laches in not nskingfor the renewal of the lease since the expiry 
of the first term in 1908, until 1916, But then he was in 
possession and was willing to carry out his part of the agreement 
and he was never called upon to take a renewal. The lower 
Appellate Court has diacussed this question fully and is right 
in holding that the plaintiff^s right to enforce the agreement has 
not been lost by laches.

The point, however, which was pressed before ns with great 
persistence was that the agreement was in violation of the rule 
against perpetuities as laid down in section 14 of the Transfer of 
Property Act, That section enacts the well-known rale that no 
interest in property can be created to take effect after the life­
time of one or more persons living at the date of such transfer^ 
and the minority of some persons who shall be in existence at 
the expiration of that period. The short answer io  this argu­
ment is that the agreement in question cannot properly be said 
to be a transfer of property which is defined by Bection 5 of the 
Aot as

“ an act by which a living person, convoys property, in present 
or in future, to one or more other living persona or to himself and 
one or more other living persons.”

Here there is no conveyance of property after the expiry of 
the term of five years, The agreement in question is only a cove­
nant to renew at the option of the lessee, A  coveaant like this 
is a covenant running with the land and is nob subject to any
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PicHf Naidu rule against perpetuities. In Halsbury'a Laws of England, 
J e f f e r s o n - 18̂  para, 9̂ 55̂  ic is pointed out tbat a covenant for per­

petual renewal is enforceable if the intention in that behalf is 
dearly shown. The nearest case that has been cited in support 
of the appellam^s contention is Eolathu Ayyar v. Ru,nga 
Yadkyar{l), where a contract oF pre-emption was held to offend 
against the rule against perpetuidea for it fixed no time within 
which the agreement to convey was to be performed. Even 
there the contract was sought to be enforced against the heirs 
of the person who had entered into it and not, as herOj againsi; 
the lessor himself. But apart from that a contract of pre­
emption stands on a different footing' from a covenant to renew 
from time to time which has always been rocogiiized both in 
England and here as a perfectly valid and enforceable coutracb.

The Second Appeal must be dismissed with costs.
K .R .
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APPELLATE CIVIL.

Before Sir John Wallis, Kt.  ̂ Chief Judice, and Mr. 
t Justice Seshdgiri Ayyar.

1920, OHAMIYAPPA THARAG-AN’ ( F i r s t  D e f e n d a n t ) ,  A p m l l a n t ,
A u g u s t
2, 3, 4, 5 
and  18 .

RAMA ATYAE a n d  e i g h t  o t h b u s  (P L A m 'r iF jr  a w d  D e i 'e n d a k t ) ,

EBSPONDriNT.S*
A U a clm en i in  execution- o f  a m on ey-d i'cren —'SflcU’oji 64, C iv il  P roced u re  Oodo, 

A ci  (F  o f  190 8)— S a k  o f  the propcrtie,^> w l a r  a  m ortijngo d ecree  against 

the sam e jii'igmerit-ds'btor', e ffe c t  o f  an  aitachm naf,— S x tin 'ju ia h m en t o f  a t h c h -  

in g  cred itor's r ig h t to 're^lesm -^A ttucli'm m t w h eth er  com titv ,H n g  li3  pomlL-na•— 

Buit on m ortga ge— A tia ch in g  c r ed ito f  w h eth er  jpro^ar p a r t y — Sn hsequent  

agreem ent to sell to a n o th er  hy p id tp m n t-H eU or  ^pending a p p lica tio n  f o r  

re-aitach7n,ent hut w ith ou t n o tice— O rd er io  re~attach  loh etk er  rea jud,ioat;n. 

against person  agreein g to h u y — IiM C utlon scd& u n d er  m o n ey  d ecree -^ w h eth er  

conveying also the r ig h t o f  a ttach in g  cred ito r  to  red $?m ~-~ S ection s  85 a n d

01, T ran sfer o f  P rop erty  A c i  ( i F  d/1 8 8 2 ),
A  O otirt-sa le o f  tb .0 iu flg o a e a t-d a b io r ’ a infcerest in a tea oh od  properfcy puts ijwa. 

e n d  bo tb e  a tta o h in o u t a n d  incsideafcalij to  t lie  a tiaoh u i,;?  orocU fcor’ s r ig lit  o f  

re d em p tion  u n d e r  seofcioa 91 o f  th e  T raxisfer o f  P r o p e r t y  A o t ,

( ] )  (19 1 5 ) L L .E - ,  38 M ad ., H i ,  
• A p p e a l  N o . 803 o f  1 9 1 9 .


