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very strong, and when agnates even to the fourteenth generation  Caixws
sometimes lived together in one family commensality, the claim [ooear,
of a remote relation to smcceed might have a basis in broad .
principles of justice, equity and good conscience. Bub in these Ivexeas.
modern days, when even first cousins rarely live together, I do g, v
not see any justice or equity in claims to ivherit made by very Avvam .
remote relations and I should be glad if legislation is initiated
to prevent claims by bandhus not descended from the propo-
situs himself or his father or his paternal grandfather or
his maternal grandfather so that even the persons specially
mentioned in the spurious text as Pitru bandhus and Matru
bandhus may be excluded.

In the result I agree that the Second Appeal ghould be
dismissed with costs,
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Limitation Act (IX of 1908), sec. 28—Several daughters of a Hindu jointly
suceesding to their fother's estate—Erelusive possession of one for more than
twelve years— Right of survivors, on her degth, to the estate by survivorship.

Where, on the death of 2 Hindu, his daughters jointly succeeded to his
estate, but one of them excluded the others from the emjoyment of the estate
for more than twelve years and then died, after alienating some of the
properties,

Held, in a suit by a surviving daughter against the son of the deseased and
the aliences to succeed to the estabie by right of survivorship, that with the
cxbinction of the right to joint possession under section 28 of the Limitation
Act, the right of survivorship, which is only an aceretion to the right to joint
possession was algo lost. Katoma Natchiar v. Rajeh of Shivagenga, (1888) 9
MI.A, B39, at p. 611 and Sachindra Kishore Dey v. Rajani Kani Ohuckerbutty,
(1915) 27 1.0., 250, followed,

Apppalg from the decree of G. GawgapEara Somavssviv, Sub:

ordinate Judge of the Temporary Sub-Court at E lore, in

Original Suit No. 5 of 1916,
"'be facts are given in thé judgment of SesHaciRl AvYaR, J.

* Appeals)Nos, 247 and 266 of 1918,
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P. Naraynnamurii for appellant in Appeal No. 266 of 1918.—
Adverse possession of cne of several joint tenants for more than
twelve years puts an end not only to the right o joint possession
but also the right to succerd by survivorship on the death of
the person exclusively enjoying the estate. The right of
survivorship is not an independent right, but is only a jus
acer: serndi to the right to joint possession, Where the latter
ripght is extingunished by section 28 of the Limitation Act,
there is nothing to which there can be an accretion. lence,
there is no right by sarvivorship, Reliance was placed on
Kotama Naleliar v. The Rejol of Shivegunga(l), Sachindre
Kishore Dey vi Rajani Kant Chuckerbulty(2), Coke on Littleton,
183 (a), Halsbury, Vol 24, page 250, Stepliew’s Commentaries,
16th Tdition, Vel I, page 236, William's Real Property, 21st
Kdition, page 140, Bhugwandeen Dooley v. Myna Bace(3),
Tenkayyamma Garu v. Venhataramanoyyamma Biadur Goru(4),
Krishnasami Ayyangar v. Bajagopala Ayyanger(s), and dmirio=
lal Bose v. Eajonce Kant Mitter(t).

N. Rama Rao for respondents—The law of joint tenaney
as known to English Law docs not apply to Hindus, The right
of survivorship is not an incident of joint ownership but is an
incident of inheritance : Dowlut Kooer v. Burma Deo Sahoy(?).

Warntss, C.J.~1In this case the esiate of the last male owner
deseended to his widow and on her deuth in 1877 to their four
surviving daughters, According to the law in this part of
India they inkerited jointly'a woman’s estate in their father’s
property determinable on the death of tho last survivor when
the succession would devolve on the then mext heir of their

Jather, the last mule owner. Sundaramma, ove of the four

danghters, exelnded and beld adversely to lier three sisters and,
on the expiration of the statutory perid of twelve years, their
rights of suit became barred and their rights in the property
were extingnished under section 28 of the Limitation Act,
IX of '1902 The present plaintiff, one of the excluded
sisters, snrvived Sundaramma who died in 1005 and instituted

(1) (1863) 9 M.LA., 543 at 613, () (1913) 27 1.0, 250,
(3) (1887) 11 M.T.A,, 187,
(1) (1902) LLR, 23 Mud,, 673 (P 1) at @37,
(8) (180:) I.L.K., 18 Mad., 73, 83, 83. (6) (1875) 15 B.L.R., 10 (P.C.).
() (1874) 22 W.R., 54.
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within twelve years the present suit in which she sought to
recover the estate by right of survivorship from Sundaramma’s
allienees and her soo, the seventh defendant, who is at onee heir
to his mother’s sepirate estute and the rext veversiouer to the
estate of the Jast male owner. At the hearing of the Appeal the
plaintiff's claim to the whole of the estate was hardly pressed,
but it was contenled ‘thiat though she might have becowe
barred as to her own share and the shares of her excluded
sisters she was at any rate entitled to succeed by survivorship

to the share of her sister Sundaramma who continued in posses-

sion and enjoyment of the estate until her deabh, on the
happening on which event, it was argued, the plaintiff became
entiled for the first time to succeed to her share. In my
opinion this contention is untenable. It has never, so far as
I know, been suggested that a wember of an undivided
family, who has been excluded for tho statutory period, is
entitled on the death of any undivided co-parcener leaving no
direct heirs to represent him, notwithstanding his own exciusion
and the statutory extinguishment of his rights in the joint
family property, to sumcceed witl the other co-parceners by
right of survivorship to the share of sach doceased co-parcever.
This contention ignores the fact that this so-called right of
survivorship is incident to the right of joint possession and
enjoyment of the estate with the others who are juintly entitled
aud cannot exist separately when the right of juint possession
aud enjoyment has beea lost. This, in my opinion, is a rule of
general jurisprudence applicabls to all cases of joint tenancy.
It 1350 laid down in Coke on Littlston, 188 (i), where the right of
sarvivorship is treated as a jus aecrescends or right of accretion
to the existing interest of the surviving joint tewant, and a
Latin maxim is cited to the effect that there can be no such
riglit of accretion in the absence of an existing interest.

It hus also been expressly applied to India in Kalfama

ATCRAMMY
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Paran,
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Natchiar v. The Rajah of Shivagunga(!), where the Lords of the

Judicial Committee -in negativing the rizht of the other
co-parceners to succeed to the separate property of a deccased
co-parcener lay down that the right of survivorship cannot exist
apars from the right.of jont possession and enjoyment,;

(1) (1863) 8 M.IA., 630 ab 611, .
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“ Agcording to the principles of Hindu Law there is vo-par-
cenership between the different members of a united family
and survivorship following upon it. There is community of
interest and unity of possession between all the members of the
family and upon the death of any one of them the others may well
take by survivorship that in which they had during the deceased’s
lifetime a common interest and a common possession. But the
law of partition shows that as to the separately acquired property
of one member of a united fumily the other members of that family
have meither community of interest nor unity of possession. The
foundation, therefore, of a right to take such property by survivor-
ghip fails.”

In the present ocase the plaintiff had no community of
interest or unity of possession with her sister Sundaramma at the
time of the latter’s death and therefore, in their Lordship’s
language, the foundation of the plaintiff’s right to.take her
sisters’ share by sarvivorship fails. This view is also supported
by the decision of JunxiNs, C.J., in Sachindro Kishore Dey v.
Rajuni Kant Chuckerbutty(1). It would appear, though it is un-
necessary to decide tho point, that the effect of the interests of the
other sisters being barred and their rights being extinguished
under the Limitation Act was to enlarge the cstate of Sunda-
ramma and fo give her an estate for her own life and the lives of
her sisters determinable on the death of the last survivor.
I concar in the order proposed by my learned brother.

Sesuagirl Ayvawr, J.—One Veerasalingam died in 1864
leaving a widow and five daughters, The widow, Bangaramma,
died in 1877 and on her death one of her danghters, Sundaramma,
took possession of the eutire estate and was in sole enjoyment
of it till she died in 1205, She made various alienations during
her lifetime. Defendants Nos. 1 to 6 arve tho alienses. The
seventh defendunt is the son of Sundarammas. The plaintiff is
the sole surviving daughter of Veerasalingam. She sues for the
recovery of the property on the ground that on the death of
Sundaramma she became entitled to it by survivorship.

One of the contentions of the defendants wag that Veera-
salingam was succesded by a sou and that consequently the

. plaintiff was not the nearest heir to the property being the

sister of the last male owner.
(1) (1916) 27 1.0,, 360,




YOL, XLIV] - MADRAS SERIES 135

The Subordinate Judge held that Veerasalingam died last
and we agree with him. The defendants have also raised the plea
of limitation. The Subordinate Judge says with reference to
it, in paragraph 27 of his judgment, that the plaintiff’s right to
recover the properties is barred by limitation. He has, however,
decreed to her some items of properiy, apparently on the ground
that she succeeded to the estate of her sister by survivorship.
The plaintiff has preferred Appeal No. 247 in respect of the
items disallowed, and some of the alienees from the seventh
defendant’s mother have filed Appeal No. 266. Appeal No, 266
was allowed to be argued first as that raised a contention which
if saccessful would render the hearing of the other Appeal
unnecessary.

It relates to portions of items 2 and 3. A decree was given
to the plaintiff for the other items but as no appeal was preferred
by the persons affected we do not think that this is a proper
cage for exercising our power under Order XLI, rule 33 of the
Civil Procedure Code, in their favour.

I shall now conmsider the plea of limitation. The estate
which Sundaramma and the plaintiff had under the Hindu Law
was only for life. On their death the grandson, tracing descent
from his grandfather, will succeed to the full estate. To him
the cause of action would arise, nnder article 141 of the Limita-
tion Act IX of 1908, on the death of the last of the life-estate
holders, namely, the plaintiff. Under the Limitation Act, XIV
of 1859, adverse possession acquired againsta life.owner was
held to bar the reversioner as well. The language of article 141
of the present Act has been advisedly changed and the cause of
action against the reversioner starts only on the death of the
last life-estate holder. .

Now, the question arises whether on the death of Sunda-
ramma, who held adversely to the plaintiff, the latter had any
title to succeed to the property by survivorship, Mr. Rama Rao
contended that what was lost by the plaintiff was her right of
enjoyment along with her gister-Sundaramma and that het right
of survivorship was anaffected by the adverse enjoyment.
Mr. Narayanamurti for the defendants contended that. the
plaintiff lost both the rights. It was held in Jijoyiambe Bays
Saiba v.” Kamakshi Bays Saiba(l), after a yvery elaborate ex-
amination of the aubhpribie}s; by S‘ooTLmb,‘C.J. ,and Eius, J.,

) (1) (1998) 8 M.H.0.B,, 424
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¢ trwo op more lawful wives of a Hindu take a joint estate for

life in their husband’s property with rightis of survivorship and of
eqnal benefcial enjoyment.”
The Judicial Committee in Gujapathinilamani v. Gajapalhi-
radhamani{l) quote with approval this stutement of the law.
The P’rivy Council had already held in Bhugwandeen Doobey v.
Myna Baee(2), thit one of the widows had no power of disposition
over an estate which she may enjoy conjointly with ler co-
widow. In Kuthaperumal v. Venkab(8), and in Musst, Dul
Koer v. Musst. Panbas Koer(4), the same view wag expressed.
It is now weil-settled that co-widows and daughters are on the
same footing in this respect.

The characteristics of joini-tenancy have been deseribed by
ancient text-writers, In Vol. 2 of Blackstone, page 180, it is
stated :

“ The properties of a joint estate are derived from its unity
which is fourfold: the unity of interest, the unity of title, the anity
of time, and the anity of possession, or in other words, joint tenants
have one and the same interest accrning by one and the rame
conveyance commencing &t one and the same time and held by one
and the samo undivided possession,™

This delinition deals no doubt with a case of ccnveyance,
but thero i3 no reason for holding thab cases of inheritance differ
in any materinl particulars from i6.  The Judicial Committee in
Katama Nutchiar v. The Buja of Shivagunga(5), applied it to a
case of ordinary eo-parcenary.

The argument of the learned vakil for the plaintifl is that
each one of the characteristics i3 capable of being separated and
enjoyel whon occasion arises and that they do not coalesce. On
the other hand, Mr. Narayanamurti contended that it is of the
essence of this class of rights that thuy are inseparable and
that each of them is dependent on the other, This contention
seems to be supported by the authorities.

Coke on Littleton, Vol. II, 158 (o) is tho foundation for
all the propositions which have been subsequently deduced by

writers and recorded in judicial decisions, The law is thas laid
down there:

(1) (1877) LL.R., 1 Mad, 290 (P.C.). (2] (1867) 11 M.L.A., 457,
(3) (1880) LI.R., 2 Mad, 194, (4) (1904) 8 CW.N., 638
{5) (1863) 9 M.LA., 643,
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¢ And thigis to be observed that there shall be no survivor unless
the thing be in joyuture at the instant of the deuth of him that first

dyeth ; for the rule is nihil de re accrescit ei, qui nihil in re gnando.

jns accresceret habet.”
In commenting upon it Williams in his Law of Real Property,
21st Edition, page 140, says :—
“ Ag joint tenauts together compose but one owner it follows that
the estateof each munst arise at the same time ;80 that if A and B are

to be joint tenants of lands, A cannot take Lis share frst aud then
B come in after him "

and again he rays:

“The iucideats of a joint-tenancy above referred to last only so
long as the joiut tenancy exists.”

Blackstone enmments upon the same paseage in these terms—

* This righv of survivorship is called by ancient authors the jus
acerescendr becanse the right upouw the de'tth of ome joint tenant
accumulates and increases to the survivors.’

(See Stepheuw’s Commentaries, 16th Edition, Vol. I, page
234.)

'''e authorities to which I shall presently draw atteation
establish that where there is a disraption of the joint- tenancy
the, narht of survivorship goes. [For example, where one of
the joint tenants releases his interest in favour of the others the
joini-tenancy comes to an end and a tenancy in common is
created ¢ see Chester v. Willan(1),

15 has alo been held that a joint-tenancy will be put an end
to by operation of law, for example, when one of the joint tenants
becomes a bankrupt: vide Thomason and Hipgip v. Frere(2),
AMorgan v. Marquis(3), Re Butler's Trusts. Hughes v. Ander-
son{d).

In the latter case n male and a female became joint tenants
under a bequest. They subsequently married. Tho question
was whether the femwale’s right of survivorship was lost by
this marriage. A strong Bench consisting of Corcox, L.J»
Lwvpuey, Led., and Bowen, L.J, came to the conclusion that it
was nob lost. Bowex, L.J., thus states the law:

“ T depends on wheather the marriage divests the property from

the wife and vests it in the husband. If ib doeés then the joiot

tenancy is severed. If it does not there i8 no severance”

(1) (1670) 2 Wms, SBaund,, 98; s.¢, 85 B.R, 743,
{2) (1808) 10 Bast, 418, ) ('-l) (1853) 9 Exon,, 148,
( ) (1888) 35 Ch. D., 389, 29
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Applying the same principle to the present case, if by virtue
of limitation, the right of enjoymert to the exclusion of the
plaintiff vested in Sundaramma, the joint tenancy was severed.

This leads me to the consideration of the effect of the law of
limitation in this case. Article 127 of the Limitation Act is not
in terms applicable because it has been held from the earliost
{imes that widows and daughters taking as joint tenants are not
entitled as a matter of right to alienate their share or to enter
into a partition. No doubt for the sake of convenient enjoyment
they may ask the Court, if they cannot agree among theselves,
to allot particular portions of the property for them during their
lives. The Madras High Court appears to have gone farther.
than the other High Courts, but even on the authority of our
decisions article 127 of the Limitation Act cannot be applied as
between co-widows and daughters. The proper article is 144,
That article read with section 28 of the Limitation Act makes
it clear that by non-enjoyment for the statutory period the right
of survivorship is lost. The oxpression © the right to such pro-
perty ” in section 28 must include the right to joint enjoy-
ment as well as the right of survivorship, In Subbammal v,
Lakshmana Iyer(1) the learned Judgoes of this Court held that
the right of survivorship is not separable from the right of
enjoyment.

Some argnment was based on the decision of the Judicial
Committee in Amirtolal Bose v. Bajoncekant Mitter(2), and on
Chotay Lall v. Chundoo Lall(3). In both these cases the question
was considered with reference to a right of preference which a
married daughter having issue has over barren and unmarried
daughters. From the nature of the right it would necessarily
follow thab the right of survivorship would revive when the pre-
ference was gome, L do not think these cases are of any
agsistance in dealing with this case.

I feel no difficulty in holding that Sundaramma acquired
adversely the right of survivorship possessed by her sister. The
only doubt in my mind is whether on the death of Sundaramma
the snccession wonld be in abeyance until the death of the
plaintiff because the grandson under the Hindu Law does not
take the inheritance so long as tho last life-estate holder is alive,

(1) (1914} 26 M.L.J., 479, (2) (1875) 16 B.L.R., 10 (P.0.),
(8) (1874) 14 B.L.R., 295, 245,
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cf. article 141 of the Limitation ; Act in English Law under
similar circumstances a civil death is spoken of as letting in the
next heir bub I do not think we need apply that priseciple. In
my opinion the analogy of the English Law regarding estates
pur aulre vie can be extended to this case. The estate for the life
of her sister which Sundaramma acquired does not come to an
end with her death. An estate pur autre vie may arise by
express limitation or hy assignment of an existing life estate
(see £4, Halsbury, para. 840}, If there can be an assignment of
another’s estate for life I fail to see why there should not be an
acquisition of an estate for the life of another. It isnow settled
by legislation in England that this estate pur autre vie can be
bequeathed and would descend in a particular manner to the
heir at law or to the personal representative of the holder of the
estate. No doubt it will come to an end with the death of the
cestud gue wvie ; bub till his death the legatee, donee or the heir
is entitled to possession. The death of the holder of the estate
pur autre vie does nob put an end to it

Now, applying that analogy to the present case, if Sunda-
ramma by excluding the plaintiff not only acquired a full right
of enjoyment of the property but also acquired an estate pur
autre vie, that is for the life of the plaintiff, this estate would
descend to Sundaramma’s heirs. This view receives support
from the decision of Sir LawReNce JEnkiNg and Crarrerize, JJ,,
in Satchindra Kishore Dey v. Rajant Kant Chukerbutty(l). The
learned Chief Justice says :

Y So far as the original title to a moiety is concerned it -is not
suggested before us that the claim of the plaintiff could be resisted
but it is said that in as much as Hayasundari died in 1306 the plea
of adverse possession and the comsequent extingnishment cannot
prevail as to the 8 aunas that originally survived to Kasiswari on
Harasundari’s death. So the problem that arises in this case is what
was the effect of adverse possession against the two danghters whe
succeeded on the death of their father under the Dayabhaga system
of law.” .

Then after discussing some of the cages he concludes ;'

“The result appears to me to be that so far as Kasiswari is
concerned her vight was extinguished not only in the original 8 annag

(1) (1915) 27 1.0, 950,
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{hat devolved on her but in respect of the whole 16 annas which
passed to her and her eister as & single inheritance on the death of
their father.”

No doubt in the case before the Caleutta High Court the
acquirer was a stranger but the priuciple of that decision seems
applicable to the present case.

Ou the whole I have come to the conclusion, though not with-
out some hesitation, that the true rule is that enunciated by Sir
Laweexce Jongixs in Saclindra Kishore Dey v. Rojant Kant
Chukerbutty(!). That view is in accordance with the Euglish
authorities to which I have referred. I must {herefore hold
that plaintifl' lost Ler vight of snrvivorship by the operation of
section 23 of the Limitatinn Act and that this suic so far as &
purtion of item 2 is concerned should be dismissed.

Appeal No. 266 of 1918 is allowed with costs,

Apueul No. 247 of 1018 is dismissed with costs.

N.B.
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Malabar Law—Kariavun of tavezh making a gift-- Gift net questi ned ovem by
the lant surviving member of the tavazhi—No right «f attaludakkam leirs to
question gift.

An attaladakkam heir gnceceds only fo such of the propertios of a tavaz!i ag
kave 1.0t been dispored of by its last membors, e cannot $lerefore question an
slienation wade by the knrnavan of the tavszhi, whea the other members had
not by any woeguivoeal act called it into question during their life-time,

Seconp Arpiar against the decree of . D. C. Rwwy, District
Judge of North Malabar, in Appeal No. 299 of 1915, against the
decree of P. Saxxousyt Munon, District Munsif of ’L‘.uhp‘mram ba,
in O!‘I"’l]lrll Suit No, &2 of 1913.

(b (1415) 27 LO., 260,
# Becond Appeal No, 1378 of 1018.



