
the first respondent, lie and the appellant will also pay and G ttrusami

receive proportionate costs. The costs of the fourth and fifth 
respondent in the appeal and their own Memorandum of Ohjec- CnisHA
tioDS proportionate to their success will come out of the partible T h a t b e ia b .

estate. K e t s h k a k , J.
Appeal m .  325 of 1918.

This is the appeal from the suit brought by Gurusami 
Pandian for a declaration that he was the nearest reversioner 
entitled to succeed to the zam.iudari on the death of the Bani 
Gtianamanij the mother of the last zamindar who was in 
possession then. It is now settled that suoh a declaration 
cannot be claimed and should nob be given : see the ruling of 
the Privy Council in Jamhi Ammal v. Narayanasami Aiyer{\).

Furthennorej we have found that he has no such right in 
. the connected Appeal. This Appeal therefore fails and nraat 
be dismissed. No costs.

N.II.
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A P P E L L A T E  C I Y I L .

'Before Mr. Justice Oldfield and Mr. Justice Seshagiri Ayyar,

JA TA R A M A  A Y Y A R  (AuorioM'-PTTRCHASEB, A pplioant) ,  1920,
A ppellant, April, 14.

V.

VR ID H A G IR I A IY A R  aud fotjb othbes 

(D eobbbholdbb and Jodgment-dbbtobs), R bspondbhts.'**

Givil procedure O oie (F  o/1908), 0. XTL, rr, 542(2), 66, 67 <M(2l0d—Norfpuhlica* 
tion of'proclamation of sale in ilie village"Annoim 6em ent of a. wrong plaee 
as the place of sule ~8ale held not in  the plac& orderei hy Qourt, hut in the 
wrong place—Salei, illegal and null and ôidi an^ not merely irregular.

Wiiere a proclamation, of sale of lands in execution o f a decree, as framed b j  
tlie Ootut, was not piiblish,ed in tKe village where tb.e lands were Bituafce but the 
prooess-server intiinatecl at tlie village tbat tbe saile ivould be held at ,a place 
and by an officer different from those fixed by the proolamation, a sale held at 
the place aad by the of^oial fixed by the proclamation ia illegal and a noJIity 
and not m erely ‘ irregular ’ within the meaniDg of Order X X I, r n la 90, Civil 
Prooednre Code, ;

EaaTiarvi/tullcbT, X S^ Churn jOuit, (1889) I.L .li,, 16 Oalc., ?94, applied.

(1) (1916) 89 Mad., 634 (P.C.).
* Appf'al againsfc Order No. 321 o f  1919.



Jayaeama A ppeal  against fclie Order of J. 0 . S todabt , District Judge of 
ItYAB goiitli Arcotj in Interlocutory Application No, 233 of 1919 in 

VaiDHAaiRi Execution Application No. 18 of 1919, in Original Suit No. 26 of
1915.

In this case wiioli related to the legality of an execution 
sale of certain landg  ̂ the proclamation of sale stated that the sale 
would taka place at Ouddalore before the Oeatral Nazir. This 
proclamation was not actually published in the village where the 
lands were situate, but the process-server entrusted with the duty 
of publishing it announced in the village that the sale would 
take place at the District Munsif’s Oourb of Villupuram. But 
the sale actually took place at Ouddalore. The further facta 
appear from the Judgment of OldfielDj J.

K, V. Krislinas3ji)ami Ayyar for appellant.

N. Chandrasekhara Ayyar for respondent.

Omfiet-d, j . O ld i’ie l d , J.— These proceedings were marked in th e  lower 
Court by grave irregulai'ities; and it is the more necessary that 
in correcting' these irregularities, we should be careful to  do 
nothing which, would inflict unfair prejudice on either party.

The sale, which is? the subject of these proceedings, was 
according to the pr-oolaination to be held by the Central Nazir of 
the Ouddalore District Court on lOfch July 1919 audit was held 
accordingly. On the evening of that day the judgment-debtor 
represented to the Court that bidders had not come and that the 
sale was open to objection on other grounds, with which we are 
not concerned. Afterwards, and this was material in connexion 
with the reprosentatiou that bidders had not ooine, he brought to 
the notice of the Nazir that the process-server charged With the 
duty of making the proclamation in the village had proclaimed 
that the sale would be held not b^ the Central Nazir at Oadda- 
lore but by the District Munsifs Court of Villupurarn. This 
communioation from the judgment-debbor to the Nazir was 
brought to the notice of the Court on the next day, llfch July 
1919, and I  am constrained to express my disapproval of the 
Court's method of doing business by accepting representabion of 
this kind made by a subordinate officer. Such ooraplainta should 
be considered by the Court only wl^en they are niaSe to it w  
open Court in the usual way.
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The Court tlieiij however, at once cancelled the sale of the jatarama 
three items of propertj which had been sold the preyious day, of 
which the second and third items, those pui'chased by the appel* 
lant are the subjects of the present appeal. It also directed the —— 
refund to the purchasers of their deposits and lastly it ordered 
that a fresh sale should be held on 20th August on a 
fresh proclamation, It does not appear that any communication 
of these orders was made, at all events at the timej to the present 
appellant. For^ on 24th July 1919, he paid into Court the 
remainder of the purchase money due from him, and on 12th 
August 1919 applied for confirmation of sale and the grant of 
sale certificate ; and again this cancellation of the sale was 
obviously an irregularity of considerable moment.

On 29th July 1919, the Court had obtained a draft procla
mation, apparently from the deoree-holder, and altered the date 
fixed for sale to 4ta September 1919. Later, it may he said that 
as regards items other than 2 and 3, to which I shall return, the 
Court passed an order that tlie original sale should be continued 
as it was the Court’s own fault that it was not held properly and 
as, properly speaking, there was no sale : and later on the sale 
was? stopped by an order of this Court, dated 6th November 1919.

To go back to item>s 2 and 3 : on the purchaser’ s application 
for confirmation of sale and sale certificate of 12th August 1919 
notice was issued to the decree-bolder, who contended, that the 
sale should be set aside, that a resale should be ordered, and that 
the purchaser’s petition should be dismissed; and in these 
proceedings the order now under appeal was passed.

It is material that there has in this case been, an order (now 
appealed against) which was passed after notice to all concernedj 
and which was passed after eyei’y opportunity had been given, 
for the production of evidence. In these circumstances, greatly 
as we must regret the irregular manner in which the then 

D istrict Judge, Mr. Edgington, passed the order by which the 
sale was in the first instance set aside, we tliink we ban disregard 
that order and dleal with the matter simply with reference to 
what h,ad happened afterwards in oonnezion with the appli
cation of X2th A % u st 1919, As I have pointed out, there was 
no prejudice to the a|)pellant, the purchaser, or to any one elsft 
owing to any ouiission of the Court to hear them or to take
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j a i a e a u a  evidence. Tlieso pTOoeediugs were perfectly regular and we
A y y a r  therefore examine the order now under appeal simply on its

■y.
V b id h a g ib i  merits and -witlioufe regard fco what had happened at the earlier 

Aiyar.
----- stage.

Oldfield, J. order under appeal purports to be passed uuder Order
XXI, rale 90, on the ground of a material irregularity in publish
ing the sale proclamation. W e have been shown no valid 
objection to the lower Oourt’s finding that the sale proclamation, 
as it was framed by the Oourtj was not published in the village. 
The process-server owing to carelessness, or some other reason^ 
substituted for the selling officer and place of sale fixed by the 
Court a different selling oflGcer and a different place of sale. 
Besides finding that this occurred and that it was an irregularity, 
the lower Court has also, as rule 90 requires, found that the 
plaintiff decree-bolder sustained substantial in jury by reason of 
that irregularity. We do not think it necessary to follow the 
lower Court in that part of its order, because we do not think that 
rule 90 is applicable at all. The mistake, so to describe it, made 
by the proceaB-server resulted not in any irregularity, but in an 
illegality which invalidated the pr oceedinga.

Mr. Krishnaswami Ayyar, on behalf of fhe appellant, has 
refei'xed to a number of atithorities dealing with the facts in 
particular cases, which were or were nob held to constitufce 
irregularities or illegalities. It is unnecGsaary to go through 
those oases, because the decision in each rested on the facts in it, 
and because it does not appear that any general rule for dis
tinguishing between an irregularity and an illegality has ever 
been laid down, It would appear, in fact, that the distinction 
is one of degree, and that an irregularity of so serious a nature as 
to render impossible the publicity which affords one main security 
for the fairness of public sales must be deemed to be an illegality- 
This view that_the question is one of degree, is-implied, it seems 
to me, in the judgment of Mr. Justice H eato n  in Kriahnap v. 
Bom m ji{l), and although I am doubtful as to the correctness of 
the main conclusion reached by the learned judges in that case, 
I avail mjself of the support, which the view I take receives, 
from Mr. Justice Heaton^s observation that alchough the facts

(1) (1909) 11 Bom. L.R., 380.
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before him did not constitute sucli an illegality as would reader Jayoama 
the sale in question void, yet lie wished at the same time to be 
clearly understood not to ignore that in other cases there Might

VOL. XLIV] MADRAS S13RIES

he other circumstances which, combined with similar oneS; would 
amount to an illegality such as the Court could act on. Oldfieid, J.

The nearest case perhaps to the facts before us is Basharut- 
ulla Y. JJma Churn Butt (1). There, the property that had heen 
advertised for a parfcioular date was sold on that date, but at 
an earlier hour than that stated in the proclamation, and the 
Court said, that in those cireumstances it seemed to it that 
there was no sale within the meaning of the Code and that the 
proclamation of the time and place acd the holdiag of the sale 
at such time and place advertised were conditiotis precedent to 
ts being a sale under the Code at all. It appeared to the 

Court that the property never had been sold under the Code, 
and consequently the plaintiff was entitled to a declaration that 
whatever took place when the property was put up for sale had 
no effect as against him. Jt seems to me that if, when a 
proclamation was made any of the usual and effective methods 
prescribed or permitted by the Code for its publication has been 
misleading as to details of the matter proclaimed and has been 
such as not merely not to give information to possible 
bidders, but to divert them to a place where the sale is not to be 
held, the result must be in the woyda of Sasharutulla v. Uma 
Ghurn that the property had never been sold under
the Code at all.

In these circumstances the order of the lower Court must be 
confirmed and the appeal dismissed. As regards the qliesfcion 
of costs we bear in raind that the decree-holder and the jndg- 
raent-dehtor were in fact present during the sale, and apparently 
it was not until the sale was concluded that the latter made any 
objection to the manner in -vfhioh ,it had heen proclaimed or 
conducted. There is then the fact that throughout the prooeed- 
ings, apparently wibhout objection from the decree-holder 
who ordinarily would have their direction, have been qarHed on 
in the highly irregular manner to which we hsive referred. In 
these oiroumstiances we th in l’ that we are justified iii making no 
order as to costs in this Court.

,Cl) (1880)



Jatarama Seshagiei A yyaEj J.— I entirely agree. The facts have been 
fully stated by ray learned brother. The question for considera- 

Yridhagiri tJon is whether the Court sale should be res-arded as having- been
A.IYABt

— ' irregularily conducted or whether it was illegal. As this point
J*. argued with some insistence by Mr, Krishnaswaini Ayyar,

I propose to say a few words on it.
The Code itself gives some indication as to when a sale can 

be regarded as irregular and when illegal. In Order X X I, rule 
90, which permits an aggrieved party to come to Court to set 
aside a sale, the language employed is that it may be set aside 
on the ground of material irregularity or fraud in puhlisMng or 
conductii'ig it. Where there is no publication or conduct of the salê , 
itisj I  think; aright inference to draw from rule 90 that the sale 
should be regarded as illegal. In the present case, on the facts 
which, my learned brother has full}' statedj my conclusion is that 
there has been no publication at all. If a sale is held at a place 
to which the proclamation at tht̂  village makes no reference, and 
per contra invites bidders to go to another place, I am prepared 
to hold that there was no proolain.ation leading up to the sale, 
Mr. Krishnaswami Ayyar drew our attention fco cases where 
there has been no beating of a drum and it ŵ as held that such a 
mistake should be regarded oi\ly as aa irregularity, As Mr. 
Ohandraaekara Ayyar pointed ont, under the rules it is not obli
gatory to beat the drum and the proclamation may be made in 
any other manner which the people of the village are accustomed 
to hear. Therefore, the decision in TrimbaJc Bavji v. Nam  {I), 
that the omission to beat the drum is oniy an irregularity, does 
not affect the present case.

The present case, I agree, with niy learned brother, is prac- 
tioally covered by the authority of Bashamkdla v, Uma Churn 
DuU(2). In that case the question was whether if a sale was 
held at an hour anterior to the one mentioned in the proclamation 
the sale was irregularly •conducted or whether it was illegally 
held. The learned Judges came to the conclusion that there was 
a violation of the fundamental conditions of the sale, namely, the 
time of sale  ̂ and that consequently the sale was a nullity. The 
same argument can be used with llferenoe to a sale held at a 
place different from the one mentioned in the proolamatioE.

(1) (1886) I.L.R,. 10 Bom., 50 i, (2). (1889) I.L,U,, 16 OaJ„
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I concede fcliat it is not easy to di’aw the line between an J a t a b a m a  

irregularity and an illegality, but I  am clear that wliere a sub- 
stantial provision of law has been violated, and that has the effect V r id h a g ie i

-A lY iB .
of not attracting persons-who could be expected to be present for —  
the purpose of biddiag at the sale, the sale should be regarded 
as having been illegally conducted. As regards the decision 
chiefly relied on by Mr. Krishnaswami Ayyar, JiQ,meljy Krishnaji 
V. Bomanji{l)f I agree with my learned brother in dissenting 
from the conclusion reached in that case, Mr. J'usfcice C h a n d a -  

VARKAB, J,;, bases his conclasion mainly on At'unachellam v. 
Arunachellam (2). In the latter case, the Judicial Committee 
had before it a case of misdescription of property, aud thei'P 
Lordships were of opinion that a mere description would be only 
an irregularity. Their Lordships laid stress on the fact that the 
judgment-debtor was throughout present and acquiesced in the 
irregalarity, and that .when he fomid that there was no other 
means of vacating the order he resorted to this expedient of 
setting aside the sale. The principle on which their Lordships 
rested their decision was estoppel. There is no suoh question 
in this case. I do not think that case is an authority for the 
broad proposition which C.handkav*.ekaBj J,, has deduced in 
Krishnaji v, Bomanji{l).

In Nana Kurmr Boy v. Qolam Ohunder Bey (8), the procla
mation was in the Oolleofcor’s office. Mr. Krishnas'v^ami Ayyar 
argued that as the proclamation in the Court or in the Collector's 
office and the proclatnation in the village are, all mentioned 
together in the Code no distinction should be drawn between 
one mode of proclamation and another. I am unable to agree 
with him. The failure to proclaim in the Oolleotor’s office: will 
not have as serious an effect on bidders as the failure to proclaim 
in the village. I t  is in the latter place that people who are likely 
to purchase will gather. That is the most important part of the 
procedure relating to proclamation and, if it is violated, such; a 
violation does not stand upon the same footing as the failure'to 
affix a copy of the proclamation in the Collector’s office.

There is only one other decision to which reference may be 
made, and that ia Rang Lai 8 ingh y, Bavmeshwar Pershud
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jAYAfiAMA In ttat case, tlie Judicial Committee had to consider a
case of sale which was held some days after the date mentioned in 

VridiIagibi the rft'oclamation. The faots of that case make it clear that that
A.IY A.R___‘ was a case of mere irregularity. The sale itself was heing

aTyâr ^^journed from day to day and ultimately it was fixed for the day 
on which the usual Court sales were held. That was the 13th July. 
On 13th July the presiding officer happened to be absent on 

, leave and the sale was held on the day when he returned. The 
people in the locality were apparently aware that in consequence 
of the absence of the presiding officer the monthly sales would 
not be held on the usual day but would be held immediately on 
the return of the presiding officer. On those facts the Judicial 
Committee came to the- conclusion that there was only an irre« 
gularity, and that it would not vitiate the sale unless substantial 
loss was proved. That case is no authority for this case, where 
there was no proclamation relating to the place wiiere the sale it) 
actually held.

For those reasons I  agree that the order of Mr. S t o d a e t  is 
right and that this appeal must be dismissed.

N'.Il.
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