
APPELLATE CIVIL.

Before Sir Walter Salis Sch/ioabe, Kt., K.G.^ Chief Justus^ 
and Mr. Justice Wallace.

A C H U TH A  JSTAIDU (Flaintipp), Api'Ellant, 1 9 2 2 ,
July, 2tf,

V. -------- ------------

Messrs. OAKLEY BOWDEN & Co. and another 
(Defendants), Eesfokdests.'®

Conh-ad Act [ I X  o f  1872), ss. 215, 17, 19— Principal and 
agent— I)it<honest concealment— Dealing dis'advantageouf^ to 
principal— Repudiation hy prhkcipal— Ditf-'erence between 
English and Indian Law.

By the law of England, if an agent without disclosing that 
he is the person dealing, himself enters into a contract with his 
principal the latter on discovering- the fact can have the Dransac­
tion set aside and it is immaterial whether there has been fraud 
or not or whether the transaction is advantageous or otherwise 
to the principal. Under section 215 of the Indian Contract Act, 
to set aside such a transaction the ag-cjub should have dishonestly 
concealed a material fact or the deaUng should have been in 
fact to the disadvantage of the principal,

'"Per SoHWABE, C. J.— The fact that fche plaiutiil was a mere 
(iummy is a dishonest concealment of a material fact. The 

^general rales as to fraud which are contained in sections 17 and 
1,9 of the Contract Act are made applicable to principal and 
agent by section 215 o f the Act,

Per Waliagb, tJ.— Mere conceaiment o f the fact that the 
agent is dealing in the business of the agency on his owq 
accoant is not itself dishonest.

O n  A ppeal from tlie judgment of Coutts TeotteRj J.. 
passed in tlie exercise of th.e Ordinary Original Civil 
Jurisdiction of tlie High. Court in Civil Suit JNTo. 651 of
1919.

The following are material extracts from the judg­
m e n t of CouTTs Teottee,'J. :—

“ Messrs. Oakley Bowden & Go., were the Madras agents of 
a concern trading as the ‘ Shoranur Tile W ork s / Messrs. OaMey
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AnniTKA Bowden had a dub ash named Balakrislma Madaliar and in
1910 Balakrislina Mudaiiar introduced one Acliuta Naidu, 
tiie piaintift’ in tliis case, as a suitable person to act as a con-

* tractor in the retail dij^posal of a very large quantity of tiles,
and a contract was entered into between Messrs. Oakley
Bov/den & Oo.j on the one hand, and Aclinta Naidu on the 
other, for the delivery by them to him of five lakh a of ’̂ anga- 
loro tiles over a period of hi- months. . . .

Now’-, the first point that was raised was that this was not a 
contrjict with the plainriS at all and tliat he could not sue on it. 
I do not propose to go at lertg’Oi thi’ough the varioua pieces of 
evidence on that point. I think it is abundantly clear from all 
the documents in the case and the whole history of it and from, 
the estremely nnfatisfactory and evasive nature of the evidence 
given in the box both by the plaintiff and by Balakrishnay 
Mudaiiar that the pLiintiif was a mere dummy and that the 
real person who was taking bha benefit of the contract was 
Balakrishrsa Mudaiiar himself. The evidence ia that he 
.supervised the whole of the books kept by Acliuta Naidu. in 
connexion with the business, that he made eutries in his own 
iiainej that he actaally countersigned delivery orders, that he 
allowed his clerk Chockaliugam, who, I think^ was also in tlij 
pay of Messrs. Oakley Bowden to assist in the management oS 
the basiness and in the keeping of accounts, and that he kept 
the whole of the profirs, as they wore made, to himself. The^^ 
is also an entry in one of the buoks, more than one I thiiik, 
which contains a record of the plaintiff being paid a month’s 
salary of Rs. 20 by Oalakrishna Mudaiiar. To my mind, tho 
whole basiness of Ichata Naidu was a fraud and a sham 
and the real person behind it and the real person who ran it 
was Balakrishna Mudaiiar, the dtibash. I  may just finish the 
history of the ease. Subsequently it was discovered by Messi's. 
Oakley Bowden that the person who was really trading with 
them was the dubash. Thereupon they instantly dismissed him 
and put an end to this contract. Out of that arises this suity 
which is a suit for damages by the plaintiff for non-delivery of 
the tiles due under the contract. . , .

Achuta Xaidu was, a man of straw. He had some small 
basiness at Tiruttani where he apparently met Balakrishaa
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Mndaliar. The latter brought aim up to Madras and got him 
a ]ob in Messrs. Hoe & Co., at Rs. 15 a month and then from 
^̂ his job in Messrs Hoe & Co., at Rs. 15 a montb he suddenly 
appears as a contractor for the disposal of largo qiiantites of 
tiles without a shred of capital behind him. At first blush it 
is very plausible to sny, as Mr. Grant did say, that liad Messrs, 
Oakley Bowden knowu that this man had no capital and was a 
man of no siibstfince at all, they would not have entered into 
this contract with him. But when one went into it' and saw 
the way in whioh the business was transacted, I think there is 
absolutely nothing in that. It is obvious that these tiles had 
^been sold out in very small quantities, that they were sold retail 

smaller quantities and that the money so paid was handed 
back to Messrs. Oakley Bowden with the exception of the 
margin of profit which the contractor got for himself. He was 
realJj more a disposing channel than anything else and tiiat 
part of the ca'^e. I  think, is completely gone when one knows 
that the previous contractor wa.y a person vej’j  much of the 
same type as Achuta Naidu.

There is however, a much more st-rions contention which 
I  h»ve to deal with ou the part of the defendants and it is this. 
T'aey say here is a contract which purports to be with a 

^tranger, but which, in reality, was, had they known it, with 
their own dubash, and they ask me to say that, in law, it 
vitiates the contract.”

His LordBliip referred to tKe Englisli Law and to 
section- 215 of the Oontracfc Act. Eeferi’iDg to illustration 
(a) to tiie section Mr Lordship continued :

xVCH D TH i

Oakley
B o w d e n

& C o .

“  Now, it is perfectly obvious from that illustration that what 
was contemplated as a material fact must be a m aterial fact 
other than the mere fact that the real contracting party wms 

the agent of the principal and, therefore, so far as the section 
.^goes, I must hold that there are cases in India where the laet 

that the agent is the real contracting party, the real undisclosed 
principal, does not, o f itaelf, entitle the principal to repudiate. 
I f  the matter ended there, that would comph-telj establish the 
plaintiff’s case, because it is not suggesfced here, as I understaadj 
that t^e defendants are in a position to prove the concealment 
of any material fact other than the personality of the undisclosed



O a k i x y

B owden

AcEi'THA principal^ nor are they al)le to  say  Wiat th e y  liave ieen  in any 
particular w ay dauinlfiedby i’easoii of the true facts of the case, 

But the matter is pat in another way. It is quite clear from-: 
Messrs, Oatley Bowden’ s subsequent conduct that had they 
knowii that Achuta Naiclii was a mere mask for their own 
dubash Balakrishna Mudaliar, they would not have touched 
this contract. They dismissed him not merely from this parti­
cular business in connexion with the Shoranor 'File Works, but 
they disniisped him out and out at a moment’s notice as their 
duhash for all purposes, and also put an end to this contract. 
That seems to me to show conclusively that they regarded this 
ag a matter of gravity and as one which tliey would not tolerate. 
It is clear that difficulties might arise in connexion with th^n 
contract where it would he essential that their own dab ash. j 
would be able to serve them with an undivided mind and an' 
undivided allegiance. Moreover,that that was necessary in this 
case is shown by the fact thatj when the defendants, rightly or 
wrongly, justifiably or unjustifiably, tried to get out of this 
contract if they could, Balakrishna Mudaliar was reduced to 
such a desperate expedient; as sending a lying telegram by a 
clerk and posting it to him to say that Achnta ISTaidu, the 
plaintiff, could not be found or that he was at some place w her^ 
he was nr>t. What does all that point to ? It obviously points' 
to this tha t it waa thought essential by the persons concerned J 
to keep from Messrs. Oakley Bowden the knowledge of who 
real principal was and it also shows, to my mind, conclusively 
the mischief of the thing and the sanity of the English rule which, 
has been tampered with in the Indian Contract Act, section 
215  ̂ that such a state of things is obviously intolerable unless 
it is done with the permission of the principal.

His Lordship cited jSmit/i v. Wheatcroft{l)^ Boulton 
Y. Joms{2), Gordon v. 8treet{o), Said v. Butt(4) and 
continued ; ~

The principle of those cases is that, where the personality 
of the contracting party is material and can be supposed to have 
been an element weighing in the mind of the person with whom 
the oontracfc was made, the deceit or fraud as to the true iden­
tity o f the undisclosed principal vitiates the contract and
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entitles the other party to it to repudiate it, within a reaaonaWe 
time, of knowing the ti’iie facts. This rule is entirely independ­
ent of the relation of principal and A g e n t ; it is a general 
principle of the law of contract. Of course, whether or no the 
personality of the contracting party in the given case would 
weigh is a question o f  fact which I  have to determine, and, for 
the reasons I have given, I  have no doubt whatever that, had 
Messrs. Oakley Bowden kaown thafc the undisclosed principal 
was Balakrishna Mudaliar himself, they would not have entered 
into this contract, and that would entitle them to repudiate it.
I cannot put it better than by quoting the questions and answers 
pat to the jury in Gordon  v. S tree t{l)  :—

' Q .— (1) Did the plaintiff intentionally conceal from 
the defendant tha<; he was Isaac Grordon to induce him (the 
defendant) to borrow money of him as if from another, and  ̂ if 
so was the di-fendant so induced ?

A .— Yes.
Q.— (2) Did he— i.e., Isaac Gordon— do so fraudulently ?

Yes,
Q.— (8) Did the defendant contract with Addison believing 

him to be a money-lender of that name ?
A .— Yes,
Q.— (4) Did the defendant repudiate the contract so soon > 

as, or within a reasonable time after, he discovered that Addisou 
was really Gordon ?

A .— The defendant repudiated the contract; wibbin a 
reasonable time after he knew he could do so.’

Mutatis Mutandis all these questions may be put in this 
case and, in my opinion, they may, and must, be answered in 
exactly the same way. I , therefore, hold that the fraud o f  
representing Achutha Naidu to be the real contracting party 
here, when, in truth, and in fact, the contract was with the 
dnbash, was a fraudulent representation which vitiated the 
contract, and entitled the defendants to set it !iaide.”

Advocate-General and 0. T. Govinclan Nmnbiyar iov 
'■appellants.

0. Sydney SmWh for the fii-Bt Respondeiat and F. 
EadhaJcrishna^yai^^^ respondent.

A c h u t h a
N a id u

V.
O a k l e y  
B o w d e n  
& Co.

(1) [1899] 2 Q.B., 641.
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achutha O o iirt  d e iiy e r e d  tlie  f o l lo w in g  J U D G M E N T  :—
 ̂ ScHWABE, C J . — TMa is a n  a p p e a l f r o m  tlie  ju d g m e n t

Bowben of Mr. Justice C oiitts T eotteb  in  wMcii h e  fo u n d  th a t  a
— ‘ certain contract for the purchase of tiles could be

re p u d ia te d  b y  th e  d e fe n d a n ts . The fa c t s  a p p e a r  f u l l y  
from his ju d g m e n t  a n d  m a y  be s ta te d  s h o r t ly  t h u s ;—■
T h e  p la in t iff e n te re d  in to  a  c o n t r a c t  w ith  th e  fir s t

d e fe n d a n ts  w h o  w e re  th e m se lv e s  a g e n ts  f o r  th e  s e c o n d  
defendantR  fo r  th e  s u p p ly  o v e r  a  p e r io d  o f  a la r g e  
number of tiles at 'a f ix e d  price. Plaintiff in fact 
was a man of straw and was a mere alias of or dummy 
contractor for B a la k r ish n a  Mudaliar, the dubash of the^ 

first defendants. It was well known to that d u b a sh  
and it must be taken to have been within the knowl­
edge of the plaintiff that no such contract would have 
been e n te re d  into by the first defendants if they had 
known the true facts. The firs t defendant has sworn 
that he would not have made such a contract and the 
reasons are obvious. It is difficult to imagine anything 
moî e undesirable for persons handling the whole output 
of tiles of a ce rta in  manufacture than th a t  their 
dubash a n d  lo ca l agent should have a large running 
contract for these tiles, the effect of which would mak^ 
him a competitor with his own principals in the market 
which i t  was his duty to e x p lo it  for the benefit of his 
principals and not for the benefit of himself. The act 
of this dubash and the p la in t iff  was on the facts found, 
in my judgment, a fraudulent conspiracy. On discovery 
of this fraud the defendants refused to carry out the 
contract any further, the contract having been p a r t ly  

performed ; and an action was brought by the plaintiff 
fo r  d a m a g es  fo r  loss. He alleges that he suffered by 
reason  of this repudiation. The defence to that action 
is fraud. Defendants say they were induced by the 
fra u d  mentioned above to  enter into the contract.

1010 THE INDIAIS  ̂ LAW EEPO'ETS Û Oh. XLY



Having "been induced to enter into the contracfc by 
fraud, tliey can, according to law, repudiPtte tlie contract 
V»n discovering' the fraud. The h?arned J iidee has heh:l bot»_den

® & Co.
that that contract was induced hv fraud and has o-iven —

iS C 'H W A B E ,

judgment for the defendants on that gToiiiid alone, <jj.
pointing' out and giving Enghsh authority for the propo­
sition that a fraud as to the identity of the contracting 
party is as much a fraud as any other fraud ; and with 
that part of his judgment I entirely agree. And it would 
be unnecessary to say anything further but for the fact 
{that points were argued under the India,n Conti'act Act 
%nd decided in favour of the plaintiff by the learned 
Judge and that I do not agree with his finding on that 
part of the case. The point shortly taken is that 
section 215 protects this particular fraudulent agent.
Section 215 is in the followino' words r—o

an agent deals on his own account in fche business of 
the agency without first obtainiug the consent of liis principal 
and acquainting him with all material circumstances which 
h'lYQ come to his own knowledge on. the subject, tlio principal 

lay repudiate the transaction if the case shows either that 
*my material fact has been dishonestly concealed from him by 
the agent or that the dealings of the agent have been dis­
advantageous to him.”

It is argued that that section contains the whole law 
in this country in relation to dealings between agents 
and their principals and that the law there stated is 
different to the law of England. I agree that the law 
as there stated is different to the law of Enodand.o

By the law of England, if an agent, without disclosing 
the fact, that he is the person dealing, himself deals 
;̂:i;yith his principal, the piincipal on discovering that fact 
can have the transaction set asidê  and it is wholly 
immaterial whether the transaction is adyantageous 
or disadvantageous to the principal and it is wholly 
immaterial whether there has been fraud or not. The 
law on the subject in. England is very strict indeed,

■■ 75 ' ^
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Yiew being tlmt tlie Court will not allo^ a man in 
a fiduciary capa.citj to put liimself in a pcsition in 

Bo^S wiiicli liis interest might be adverse to tlie interest of 
liis principal. He may haye tlie best intentions in the 

ScHWABK, qI England requires more, requires
that a man in a fiduciary capacity should not be subject 
even to the temptation of taking advaatage of his 
position. The law here as stated in section 215, in 
order to set aside such a transaction, does require 
either that the agent should have concealed a material 
fact dishonestly or that the dealing' should have 
in fact to the disadvantage of the principal. In 
jndgmeiit— and here is where I differ from the triajl 
Jiido'e---in this case both these conditions were fulfilled. 
A fact was dishonestly concealed by the agent and that 
fact was‘the fact that the plaintiff was a mere dummy for 
the first defendant and I am unable to accede to the 
very able argument of the Advocate-General that that 
is not the sort of dishonesty contemplated by this sectitjn. 
On the contrary, in my judgment those words in sectiok 
215 are put there expressly to keep appHcable to theî

jf-
case of principal and agent the general rules as to fra f̂t 
which appear in sections 17 and 19 of the Act. Further, 
in my judgment this action of the plaintiff and of the 
dnbasli must necessarily have been disadvantageous to 
the principal. The d.ubash had many duties to perform 
for his principals and to have such a running contract 
for a period of time between himself and his principals 
without their knowing that it was their dubash’s con­
tract must inevitably and constantly put the dubash 
into a position where his duty and liis interest must« 
conflict. Further, the mere fact that there was this 
large quantity of tiles to be given to the dubash under 
the contract which he was not going to use for building 
but was going to retail must have an effect on the 
marfet. It may and indeed must he to the disadvantage
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of Ids principal ■w'lio Yvisliecl to liaadle tliat market.. It 
follows that this appeal must be dismissed. W e . allow

^  ̂ vJ A Lv it IC Y

two sets of costs. Bowdento
I wisli to add tliat I am not satisfied tliat, evea if —

,, 1 • -) S l' h w a b i ;:,
section 215 would afford any answer to tiie diibasii if lie c.j.
liad broiig-lit an action and tliis plea was put in issue as 
defence, a similar benefit wonld accrue to the plaintiit' 
who was not in fact ao-ent for eitli(-‘,r of the defendants.o

W a l l a c e , J.— I  a g r e e . I just wish, to give shortly .Wallacj?:, J. 
in rny own woi’ds wliy I do not agree with the interpre­
tation which the learned Advocate-General wishes us to 
put on section 215 of the Contract Act. He asks us to 
say that the ** material fact ” the dishonest concealment 
of which by the agent enables the principal to repudiate^ 
is a fact other than the agent’s dealing in the business 
of the agency on liis own account. This implies that 
the agent would be entitled not only to conceal, but also 
to dishonestly conceal, that fact. I am confident tlia,t 

/the section cannot be so interpreted. It no doabt differs 
from the English law in that under section 215 mere 
concealment of the fact that the ao^ent is dealincr in the 
business of the agency on liis own account is not in 
itself dishonest, and w ill not of itself enable the principal 
to repudiate ; and that position in my opinion is indicated 
by illustration (a) to the section. But. where the 
concealment has been dishonest I am conM ent that such 
dishonesty is  not rendered lawful by this section^ but 
carries with it the usual effect of dishonesty or fraud 
upon the contract and renders it voidable. I  am clear 
that the section cannot be u s e d  to render lawful actual 
dishonesty o n  the part of an agent. Whether in any 
particular case the concealment of this material fact 
w a s dishonest o f  course h a s  to b e  decided on the 
facts of the case itself. So that th e  sole question, in  

this^appeal, I  th in k , is  w h e th e r  th e  concealment b y
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AcHUTiiA Balakrislina Muda]ia.r tliat he and the plaintiff Achiitlia
* Naidn were tlie same person Yvas dislionesfc. I think 

BoiirEK that the action of Balakrishna Mridaliar (which has not̂ , 
be(?n defended by the learned xidvocate-Cleneral before 

ftArj-iOF.j. b j the learned Judge in his judgment,
and the evidence and the subsequent condnct of Oakley 
Bowden show that the concealment in this case was 
dishonest. The agent concealed from his principal the 
fact that he was dealing himself in the business of the 
ao-ency, in oixier to obtain for himself a wrongful gain,, 
that is to say, a gain which he knew he would not have  ̂
got had lie disclosed the fact honestly to his principal 
I ao-ree therefore that the appeal should be dismissed! 
with two sets of costs.

Bhoet B ewes & Co., solicitors for appellant.
Geant & (TEEA.TOTiEX, soHcitors for 1st respondent.

M.H.H.

APPELLATE— OIYIL.

Before Sir Walter Sails Schwabe, E.G., Ghief JiisfAce, 
and Mr. Justice Wallace.

1 9 2 3 , ?• 1̂- iSREEfNIVASA AYYANGAR (JoDGMriNT-DEBTOE)̂
AusKsfc 2i. A ppellant
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-y.
S. L. N A R A Y A N A  R AO  ( A s s i o n e e - d e c r e e - h o l d e r ) ,  

Respond Em'.*

LmiiaHon Ad ( I X  o/1908), art. \82, cl. Step in aid o f  e^ecu- 
tion— IJ-B êution- o f decree— Decree o f M ymre B u tr ik  Court 
■--Trm im im on of decree to Madras Ei<jh Oourt— AppU ca- 
iion fur iransrnimon, ordered hy Mysore Chief Court after 
contest as to limitafAm— lSxecution petition filed in Madras 
Migk Court after records, e/c., receim d—Plea o f  limitation, 
again rji^ed hy jndgment-debfor— Bes judicata— Foreign  
ju d g m e n tC im l Procedure Code (P" o / 1908), s. lZ~^Judg>- 
menl o /  Mysore Chief Covrt as to step in: aid, whether conclu- 
sive— Bar o f limitation— Order, ivhether a judicial or mirds- 
terial act.

'■ Origical Side Appeal Fo. 40 of 1921,


