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APPELLATE CIVIL.

Before Siv Walter Salis Schivabe, Kt., K.C., Chief Justice,
wnd M. Justice Wollaee. '

ACHUTHA NAIDU (PraiNtier), APrELLAXNT,
T
Messes. OAKLEY BOWDEN & Co. AND ANOTHER
{Derevpants), Resroxpesrs™®

Contract det (IX of 1872), ss. 215, 17, 19—Prineipal and
agent—Dishonest concealment— Dealing disadvantageous to
princtpal— Bepudiation by priucipal—-Difference  between
English and Indian Law.

‘By the law of England, if an agent without disclosing that
he is the person dealing, himself enters into a contract with his
prineipal the latter on discovering the fact can have the transac-
tion set aside and it is immaterial whether there has been fraud
or not or whether the transaction is advantageous or otherwise
to the principal. Under section 215 of the Irdian Contract Act,
to set aside such a transaction the agent should have dishonestly
concealed a material fact or the dealing should have been in
fact o the disadvantage of the prineipal.

" Per Scawasg, C.J —The fact that the plaintiff was a merve
@ﬁn1my is a dishonest concealment of a material fact. 'Tle
ﬁgeneral rales as to frand which are contained in sections 17 and
19 of the Contract Act are made applicable to principal and
agent by section 215 of the Act.

Por Wartacs, J.—Mere concealment of the fact that the
agent is dealing in the business of the ageney on his owa
asccount is not itself dishonest.

On Arrear from the judgment of Courrs Trorrer, J.,
passed in the exercise of the Ordinary Original Civil
Jurisdiction of the High Court in Civil Suit No. 651 of
1919.

The following are material extracts from the judg-
=anent of Covrrs TrorrER, d. :—
/ “ Messrs. Oakley Bowden & Co., were the Madras agents of
a concern trading as the‘ Shoranur Tile Works.” Messrs. Oakley
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Bowden had a dubash named Balakrishua Mudaliar and in
1915 Balakrishna Mulaliar introduced one Achuota Naidu,
the plaintiff in this case, as a suitable person to act as a con-
tractor in the retail disposal of a very large quantity of tiles,
and n coutract was entersd into between Messrs. Oakley
Bowden & Co., on the one hand, and Achuta Naidu on the
other, for the delivery by them to him of five lakhs of Vanga-
lore tiles over a period of 14 months.

Now, the first point that wag raised was that this was noba
contract with the plaintiff at all and that he could not sue on it.
I do uot propose to go at lengih through the various pieces of
evidence on that point. I think it is abundautly clear from all
the documents in the case and the whols history of it and from.
the extremely unsatisfactory and evasive nature of the evidence
given in the box both by the plaintiff and by Balakrishna,
Mudaliar that the plaintiff was a mere dummy and that the
real person who was taking the benefit of the contract was
Balakrishva Mudaliar  himself. The evidence is that he
supervised the whole of the books kept by Achuta Naidu in
connexion with the business, that he made eutries in his own
nanme, that he actnally conntersigned delivery orders, that he
allowed his ¢lerk Chockalingam, who, I think, was also in th"\e
puy of Messrs. Oakley Bowden to assist in the management off
the basiness and in the keeping of accounts, and that he kept
the whole of the profits, as they were made, to himself. Thefrﬂ, ‘
is also an entry in one of the buoks, more than one I think,
which contains a record of the plaintiff being paid a month’s
salary of Rs. 20 by Balakrishna Mudaliar. To wy mind, tho
whole business of Achata Naidu was a fraud and a sham
and the real person behind it and the real person who ran it
was Balakrishna Modaliar, the dabash. I may just finish the
history of the case. Subsequently it was discovered by Messrs,
Oakley Bowden that the person who was really trading with
them was the dubash. Thereupon they instantly dismissed him
and pub an end to this contrach, Out of that arises this snis, .
which is a suit for damages by the plaintiff for non-delivery of
the tiles due under the contract. . .

Achnta Naidn was, a man of straw. He had some small
business at Tiruttani where he apparently met Balakrishna
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Mndaliar. The latter brought him up to Madras and got him
& job in Messrs. Hoe & Co., at Rs. 15 a month and then from
%his job in Messrs Hoe & Co., at Rs. 15 a montb he saddeuly
appears as a contractor for the disposal of large quavntites of
tiles without a shred of capital behind kim. At first blusk it
is very plausible to say, as Mr. Grant did say, that had Messrs.
Ozkley Bowden kunown that this man had no capital aud wasa
man of no snbstunce at all, they would not have entered into
this contract with him, DBut when one went into it” and saw
the way in which the business was transacted, I think there is
absolutely nothing in that. It is obvious that these files hal
been sold out in very swall quantities, that they were sold retail
f:%n smaller quantities and that the money so paid was handed
back to Dlessrs. Oakley Bowden with the exception of the
margin of profit which the contractor got for himself. He wuas
really more a disposing channel than anything else and that
part of the cace. I think, is completely gone when one knows
that the previous comtractor was a person very much of the
same type as Achuta Naidu.

There is however, a much more scrious contention which
I buve to deal with ou the part of vhe defendants and it is this.
Taey say here is a contract which purports to be with a
(fltr}mger, but which, in reality, was, had they known it, with

heir own dubash, and they ask me to say that, in law, it

vitiates the contract.”

His Lordship referred to the English Law and to
section 215 of the Contract Act. Referring to illustration
(¢) to the section his Lordship continued :

¢ * # *#

“ Now, it is perfectly obvions from that illustration thas what
was contemplated as a material fact must be a material fact
other than the mere fact that the real contracting party was
the agent of the principal and, therefore, so far as the section

Lgoes, I must hold that there are cases in India where the fact
" ghat the agent is the real contracting party, the real undisclosed
principal, does not, of itiself, entitle the principal to repudiate.
If the matter ended there, that would compl-tely establish the
plaintiff’s case, because it is not suggested here, as I understand,
that the defendants are in a position to prove the concealment
of any material fact other than the personality of the undigclosed
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principal, nor are they able to say that they have been in any
particalar way dawnified by reasou of the true fachs of the case.

But the matter is put in another way. It is quite clear from:
Messrs. Oakley Bowden’s subsequent conduct that had they
known that Achuta Naidn was a mere mask for their own
dubash Balakrishna Mudaliar, they would not have touched
this contract. They dismissed him not merely from this parti-
eular business in connexion with the Shoranar Tile Works, but
they dismissed him out and out at a moment’s notice as their
dubash for all purposes, and also put an end to this contract.
That seems to me to show conclusively that they regarded this
ag a matter of gravity and as one which they would not tolerate.
It i5 clear that difficulties might arise in connexion with thes
contract whers it would he essential that their own dubash!
would be able to serve them with an undivided mind and an’
undivided allegiance. Moreover, that that was necessary in this
case is shown by the fact that, when the defendants, vightly or
wrongly, justifiably or unjustifiably, tried to get out of this
contract if they conld, Balakrishna Mudaliar was reduced &
such a desperate expedient as sending a lying telegram by a
clerk and posting {6 to him to say that Achuta Naidu, the
plaintiff, could not be found or that he was at some place wheré
he was not. What does all thab point to? It cbviously points”
fis this that it was thought essential by the persons concerned / Y
to keep from Messrs, Oakley Bowden the knowledge of who [h@
real principal was and it also shows, to my mind, concluuvely
the mischief of the thing and the sanity of the English rule which
has been tampered with in the Indian Contract Act, section
215, that such a state of things is obviously intolerable unless
it is done with the permission of the principal.

His Lovdship cited Smith v. Wheatcroft(1), Bowlton
v. Jones(2), Gordon v. Street(3), Satd v. Butt(4) and
continued :— ,

“The principleof those cases is that, where the personality
of the contracting party is material and ean be supposed to have
been an element weighing in the mind of the person with whom
the contract was made, the deceit or frand as o the true iden-
tity of the undisclosed principal vitiates the contract ang

(1) (1878) 9 Ch. D, 223. (2) (1837) 2 H. & N, 564,
(3) [1899] 2 Q.B,, 841, (4) [1920] 8:K.B., 497,
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entitles the other party to it to repudiste it, within a reasonable
time, of knowing the true facts. This rule is entirely independ-
ent of the relation of principal and Agent; it is a general
principle of the law of contract. Of course, whether or no the
personality of the contracting party in the given case would
weigh is a question of fact which I have to determine, and, for
the reasons I have given, I have no doubt whatever that, had
Messrs, Oakley Bowden known that the undisclosed principal
was Balakrishna Mudaliar himself, they would not have entered
into this contract, and that would entitle them to repudiate it.
I cannot put it better than by quoting the questions and answers
puat to the jury in Gordon v. Street(1) :—

‘Q.—(1) Did the plaintiff intentionally conceal from
the defendant that he was Isaac Gordon to induce him (the
defendant) to borrow money of him as if from another, and, if
s0 was the defendant so induced ?

A.—Yes.
@.—(2) Did he—i.e., Isaae Gordon—do so fraudulently ?
A.—7Yes. ’

©Q.—(3) Did tire defendant contract with Addison believing
him to be a money-lender of that name ?

A~—~Yes.

@—(4) Did the defendant repudiate the contract so soon-

as, or within a reasonable time after, he discovered that Addison
was really Gordon?

A~—~The defendant repudiated the contract within a
reasonable time after he knew he could do so’

Mutatis Mutandis all these questions way be put in this
case and, in my opinion, they may, and must; be answered in
exactly the same way. I, therefore, hold that the frand of
representing Achutha Naidu to be the real contracting party
here, when, in truth, and in fact, the contract was with the
dubash, was a fraudulent representation which vitiated the
contract, and entitled the defendants to set it sside.”

Advocate-Gleneral and 0. T. Govindan Nambiyar for
r appellants.
C. Sydney Smith for the first Respondent and V.
Radhakrishnayya for second respondent.

(1) £1899] 2 Q.B., 641,
74
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The Court delivered the following JUDGMENT :—

Senwarpe, C.J.—This is an appeal from the judgment
of Mr. Justice Courrs Trorre®r in which he found that a
certain contract for the purchase of tiles could be
repudiated by the defendants. The facts appear fully
from his judgment and may be stated shortly thus:—
The plaintiff entered into a contract with the first
defendants who were themselves agents for the second
defendants for the supply over a period of a large
number of tiles at ra fixed price. Plaintiff in fact
was a man of straw and was a mere alias of or dummy
contractor for Balakrishua Mudaliar, the dubash of thej
first defendants. It was well known to that dubash
and it must be taken to have been within the knowl-
edge of the plaintiff that no such contract would have
been entered into by the first defendants if they had
known the tive facts. The first defendant has sworn
that he would not have made such a contract and the
reagons are obvicus. It is difficult to imagine anything
more undesirable for persons handling the whole output
of tiles of a certain manufacture than that their
dubash and local agent should have a large running
contract for these tiles, the effect of which would make
him a competitor with his own principals in the market
which it was his duty to exploit for the benefit of hig
principals and not for the benefit of himself. The act
of this dubash and the plaintiff was on the facts found,
in my judgment, a frandulent conspiracy. On discovery
of this fraud the defendants refused to carry out the
contract any further, the contract having been partly
performed ; and an action was brought by the plaintiff
for damages for loss. He alleges that he suffered by
reason of this repudiation. The defence to that action
is fraud. Defendants say they were induced by the
fraud mentioned above to enter into the contract.
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Having been induced to enter into the contract by
fraud, they can, according to law, repudiate the countract
‘on discovering the fraud. The learned Judge has held
that that contract was induced by fraud and has given
judgment for the defendants on that ground aloue,
pointing out and giving English authority for the propo-
sition that a frand as to the identity of the contracting
party is as much a fraud as any other frand; and with
that part of his judgment 1 entively agree. And it would
be unnecessary to say anything further but for the fact
shat points were argued under the ITndian Contract Act
“and decided in favour of the plaintiff by the learned
Judge and that I do not agree with his finding on that
part of the case. The point shortly taken is that
section 215 protects this particular fraudulent agent.
Section 215 is in the following words :—

“1f an agent deals on his own acceunt in the business of
the agency without first obtaining the consent of his prineipal
and. acquainting him with all material circnmstances which
h:;;"ve come to his own knowledge on the subject, the principal
@Aay repudiate the transaction if the case shows either that
any material fact has been dishonestly concealed from him by
the agent or that the dealings of the agent have been dis-
advantageous to him.” '

It is argued that that gection coutains the whole law
in this country in relation to dealings between agents
and their principals and that the law there stated is

different to the law of England. I agree that the law.

as there stated is different to the law of England.
By the law of England, if an agent, without disclosing
the fact, that he is the person dealing, himself deals
-with his principal, the principal on discovering that fact
can have the transaction set aside, and it is wholly
immaterial whether the transaction is advantageous
or disadvantageous to the principal and it is wholly
immaterial whether there bas been fraud or not. The

law on the subject in England is very strict indeed,
75
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the view heing that the Court will not allow a man in
a fidunciary capacity to put himself in a pesition in
which his intercst might be adverse to the interest of
his privcipal. He may have the hest inteutions in the
world but the law of England requires more, requires
that o man in a fiduciary capacity should not be subject
even to the temptation of taking advantage of his
position. The law here as stated in gection 215, In
order to set aside such a transaction, does require
etther that the agent should have concealed a material
fact dishonestly or that the dealing should have beeny,
in fact to the disadvantage of the principal. In
judgment—and here is where I differ from the trial
Judge—in this cage both these conditions were fulfilled.
A fact was dishonestly concealed by the agent and that
faeh was the fact that the plaintiff was a mere dummy for
the first defendant and I am unable to accede to the
very able argument of the Advocate-General that that
is not the sort of dishonesty contemplated by this sectwn
On the coutrary, in my judgment these words in secho n
215 are put there expressly to keep applicable to ﬂl\
case of principal and agent the general rules as to fray!ad
which appear in sections 17 and 19 of the Act. Further,
in my judgment this action of the plaintiff and of the
dubash must necessarily have been disadvantageous to
the principal. The dubash had many duties to perform
for his principals and to have such a running contract
for o period of time hetween himself and his principals
without their kuowing that it was their dubash’s con-
tract must inevitably and constantly put the dubash
into a position where his duty and his interest must.
conflict. Further, the mere fact that there was this
large quantity of tiles to be given to the dubash under
the contract which he was not going to use for building
but was going to retail must have an effect on the
marl¢et. 1t may and indeed must be to the disadvantage
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of his priveipal who wished to handle that market. It
follows that this appeal must be disimissed. We allow
two sets of costs.

I wish to add that I am not satisfed that, even 1t

section 215 would afford any answer to she dubash if he
had brought an action and this plea was put in issae as
defence, a similar benefit would accrue to the plaintiff
who was not in fact agent for either of the defendants.
Warnace, J.—1 agree. I just wish to give shortly
in my own words why I donot agree with the interpre-
tation which the learned Advocate-General wishes us to
put on section 215 of the Contract Act. He asks us to
say that the “ material fact” the dishonest councealment
of which by the agent enables the principal to repudiate,
is a fact other than the agent’s dealing in the busivess
of the agency on his own account. This implies that
the agent would be extitled not only to conceal, but also
to dishonestly conceal, that fact. I am confident that
i«’the section cannot be sointerpreted. 1tno doubt differs
from the English law in that under section 215 mere
concealment of the fact that the agent is dealing in the
business of the agency on his own account is not in
itself dishonest, and will not of itself enable the principal
to repudiate ; and that position in my opinion is indicated
by illustration (@) to the section. But, where the
concealment has been dishonest I am confident that such
dishonesty is not rendered lawful by this section, but
carries with it the usual effect of dishonesty or frand
wpon the contract and renders it voidable. I am clear
that the section cannot be used to render lawiul actual
dishonesty on the part of an agent. Whether in any
particular case the concealment of this material fact
was dishonest of course has to be decided on the
facts of the case itself. So that the sole question in
this"appeal, I think, is whether the concealment by
75-4
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sczorns Balakrishna Mudaliar that he and the plaintiff Achutha
o Naidu vwere the same person was dishonest. I think
Bowres  that the action of Balakrishna Mudaliar (which has not,
£ een defended by the learned Advocate-General before
Waresen, - us), as set forth by the learned Judge in his judgment,
and the evidence and the subsequent conduct of Oakley
Bowden show that the concealment in this case was
dishonest. The agent councealed from his principal the
fact that he was dealing himself in the business of the
agency, in order to obtain for himself a wrongful gain,
that is to say, a gain which he knew he would not have!
oot had he dizclosed the fact hounestly to his princip_gnlﬁ?
[ agree therefore that the appeal should be dismissed!
with two sets of costs.
Suort Bewss & Co., solicitors for appellant,
Gravr & Grusrorex, solicitors for 1st respondent.
M.H.H.
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