
Judge of thia Court. But uutil that step is taken and
.  ̂ ÂDAU

tile proposal passes into law, I feel constrained to say ^
that the Courts of this country have no option but to Nadak

enforce the rule with whatever reluctance and with Cqutts

whatever consciousness of its repugnance to the present 
sentiments of the Hindu people.

a i .a .H .
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APPELLATE CIVJL— PULL BENCH.

Befm-e Sir Walter Salt* Schimbe, KL, K.O., Chief Justice,
Mr. Justice Oldfield and Mr. Justice Goutts Trotter,

SECRETARY TO THK BOARD OP REVENUE ,
April 535.

(INCOM E-TAX), Eepeijring ------------
V .

M AH OM ED SH M U FF H USSAIN  M EAH SAH IB & Co.,
A ss e sse e .'̂ '

Income-tax A ct ( V II  o f  1918 and X V I I  o f  1920), sec, 2, aith- 
section 12'-A— Regidered F irm ’ —̂ Collector’s certiiicaie— 
Income fo r  'prior year •when fi fv i not registered— W hether 
can he adjusted in year when certificate in force.

An adjustment can be made during a financial year in which 
the Collector’ s certificate of registration under section 2, sub
section 12-A, cf the Indian Income-tax Act it? in force in 
respect ot‘ the income of the firm for the previous year when 
the firm had not been so registered.

Case stated under section. 61 of Act VII of 1918 and 
section 6 of Act XIX of 1920 by the Secretary to the 
Board of Revenue (Income-tax}j Madras.

The following are the material portions of the Letter 
of Reference from the Secretary to the Board of 
Revenue
-  , , *  , ^  ^

2 . Under the Super-ta.x Act (X IX  of 1920) a registered 
f i r m  is not hable to snper-tax. Under the ndea framed by the

Eeferred Case No, I of 1922.
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The Board Madras Governioent for tlie ret^istration of firms an assessee
01 Rue If. make an ap[)licafcion to tlie Collector for registration

iiot later than a date fixed by the Collector and tlie certificateIM tAli oAilIB ^
& Co. of registration granted by the Coll'^ctor should be renewed' 

from year to year. Such registration has efecfc up to the end; 
of the financial year in which the cei’tificate is granted or 
renewed Under these rules the appellants, Messrs. Mahomed 
Sheriff Hussain Meab Sahib & Co., first applied to the Collector 
of Madras to reo-ister tLeirfirm on SOth March 1921. 'l-'he last 
date prescribed by the Collector for such applications for the 
financial 3̂ ear 1920-21 was 20th December 1920. The Collector 
registered the appellant firm with effect from 1st April 
that is for the official year 1921-22. The Collector assessed, 
thetn to super-tax for the year 1920--21 as they were not a regis| 
tered firm in that year. The appellants appealed againsT"^lur 
assessment to the Board of Kevenue requesting that they 
should be treated a registered firm for the year 1920-21 but 
this the Hoard declined to do.

3. In the year 1921-22 the Collector adjusted the super-tax 
assessment under section 19 of the Income-tax Act (V II o f 1 PI8 ) 
and section 6 of the Super-tax Act (X IX  of 1920) but did not 
assess them to super-ta,x for the year 1921-22 aa they werev^l) 
registered firm for that year. The appellants have appealeu 
to the Board contending that no adjustment could be made in 
the year 1921-22 in which the c. rfcificate of registration was ^  
force, and have requested a reference to the High Court on this 
question.

4. Under section 19 of the Income-tax Act, the assessment 
on every assessee made nnder section 14 of the Act in any 
year should be adjusted in the following year or, in certain 
circumstances in the same year, when the actual income of 
that year is known. This adjustment must be made whether 
the assessee has assessable ineoine or not in the following 
year or, on the motion of the assessee's representative in 
interest, even wht-n the assessee dies after the assessment- 
(commonly called the ^̂ provisional assessment'") is made. The 
Act does not provide the total refund of the t:ix paid 
«  proyisionallj’ in the previous year simply because the assessee 
has ceased to exist before the adjustment is made. In the
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present case the appellanta^ firm was an assessee under the Super- BoardOF Kevenuk
tax Act (t6 vvliioh section 19 of the Incom e-tas Act applies) in v. 
1920-21 though it ceased to be an assessee in the year 1921-22 iiElĤ SAHiB 
by reason of their registration^ and the tax paid by them in 
1920-21 has.to be adjust-ed aad the balance payable to them or 
recoverable from them oa adjustment has to be paid or 
recovered in the year of adjusbment. The tax claimed on 
adjustment is not in respect of the year in which they were 
registered. It relates to the income of the year in which they 
were still unregistered. It: it had so happened that the firm 
was entitled to a refund on adjustment, appellants would 
probably have been much aggrieved had they been refused the 
refund on the groand that no adjustment could be made in 
respect of a registered firm.

5. The Board feels no doubt that the ap; ellant«^ claim is 
inadmissible, but as they have requested a reference and the 
policy of Government as indicated by the new Income-tax Bill 
is not to withhold such referenceSj the B ^ard submits the case 
for the decision of the Honourable Judges.”

Government Pleadsr for the Crown.
I). CJiawier for assessee.

JUDGMENT.

SoHWABE, CJ.— This reference, iinder section 51 of schwabr,
C Jthe Income-tax Act and section 6 of the 8iipGr-tax Act 

now in force, is as to “ whether an adjiiBtment can be 
made during a financial year in which the Collector’s 
certificate of registration under section 12-A is in force 
in respect of the income of a firm for the previous year 
in which the firm was not registered.” In m j judg
ment it clearly can. The whole scheme of income-tax 
and super-tax in this coantry is based on the principle 
that the tax is assessed at the beginning of the year 
on an anticipated income and is paid in anticipation on 
the assessment  ̂ but when the year is over and the 
actual earnings have been discovered, there is not a fresh 
assessment but an adjustment. As far as super-tax is
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Tab Board concerned, a reg-istered firm is exempt from super-tax as
OF EKVKNI-E ’  ^  n  f* 1 1 f-

t’. a firm, althoug-h the partners are perRonally liable tor
I I l i S S A l K  ^

Mf:AH sauib siiper-taXj if tiieir separate incomes are large enon'gii to 
brino: the provisions of the Super-tax Act into operation

S c l l W A B E ,  , ,T
o.J. against tiieni.

In the year 1920-21 this firm of Messrs. Mahomed 
Sheriff Hussain Meah Sahib & Co., through careless
ness or for some other reason -which I am not able to 
appreciate, having made its return for the assessment 
purposes at Rs. '90,000 omitted to get registered in 
time to take advantage of the exemption granted to 
registered firms. At the end of the year or the beginĵ  
ning of the next year in due course there was an M - 
justment, because it turned out that the profits were 
Rs. 1 5 8 7 , 0 0 0  instead of Rs. 90,000. It is contested 
that adjustment cannot be made because under section 19 
of the Income-tax Act, VII of 1918.

“ Wlien tlie Collector has, in any year after the commerjce
ment of this Act for which income-tax is leviable, ascertained 
the total income actually received ”

is said to mean in any year in which super-tax is 
le-̂ nable, and it is argued that, as this firm was " 
registered in the following year, i.e., 1921-22, and.-̂  
tlierefore escaped from super-tax that year, the Collector 
lias no power to call for an adjustment for the preceding 
year. In my judgment, that is an entire misinterpreta
tion of the section. '! he section simply means that, if at 
the end of the year it is found that the amount at which 
the income was assessed has been either exceeded or 
reduced, there is a right and a duty to deal with the 
matter accordingly. For the year in question this firm 
was not registered, and not being registered they mPf  ̂
be dealt with on an adjustment in the same way ^n 
which they were dealt with on assessment, and the 
amount on which they have to pay is the amount
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actually, earned in 1920-2 L and not the anticipated 
earnino\s for the year. „ ̂ ElrssAiN

It follows that, the answer to the question is in the :̂ ikah s.uhb(t Gu.
affirmative. —

SCHWABE,
The costs of the reference shall be paid by the c.j.

assessee, and such costs shall include the Government 
Pleader’s fee. The Taxing Officer will fix a reasonable 
fee under the terms of rule 38 of the Appellate Side 
Fee Rules which is in these words ;

“  In cases in which the subject matter of the claim does 
not admit of valuation, the Court, or in the case of the High 
Couj’t, the Taxing Officer^ shall fix a reasonable feOj regard being 
had to ilie time occupied in the preparation and hearing of the 
case and the nature of the questions raised therein as also to 
the minima fees prescribed by rale 3 ] , ’^

It cannot be rigiit that there should be a fixed 
amount payable to the Grovernment Pleader as fee in 
respect of a case which may last a week and may take 
days for preparation, and that the same fixed amount 
sboYild be payable in respect of a case like this which 
cannot take ver}" long to read and prepare for argument, 
and it cannot be right that the assessee who has a small 
case is to pay an unnecessarily large fee to the relief of 
an assessee who has a large case.

O l d f i e l d , J .— I  a g r e e .  OiD îELD, J.

CouTTS T e o t t e e , J . — a g r e e .  Coutt*
1‘KOTTER, J.M.H.n,
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