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APPELLATE CIVIL—FULL BERCH.

DBefore Sir Waller Salis Schwale, Kt., K.C., Ohief Justice
Mr. Justice Oldfield and Mr, Justice Coults Trotter.
1922, pPAJARAJESWARA SKEPHUPATHT avtas MUTHURAMA-

March 13,
T IN3A SETHUPATHI AVARGATL, Rasa or Rauxap

PHEOUGH HIS AUTHORIZED AGENT Ra0 SAHIB
S THIRUMALAT AYYANGAR, DEway or Ramwap
(DEFENDANT), APPELLANT,
2,
MINOR VENKATARAMAIYRER Y HIS NEXT FRIEND
SUNDARAMMAL anp orupes (Praintiers), REsposDENTs. *

Jurisdiction—Civil Conurts—Suit fo set aside sule—~—8Sale held under
provisions of Madras Estates Land Act (I of 1908),

Civil Conrts have jurisdiction to try a snit by a ryot to set
aside a sale of his holding which was held under the provisions
of Chapter VI of the Madras Fistates Land Act.

Seconp Appran against the decree of P. 8. Siraram Avyag,
Temporary Subordinate Judge of Ramnad at Madura, in
Appeal Suit No. 17 of 1918, preferred against the decres
of T. K. Sussa Avvar, District Munsif of battm, IIIR
Original Suit No. 334 of 1914.

The facts are set out in the Order of Reference. Tiie
Second Appeal came on for hearing before Kumaraswamr
Sastrr and Devanoss, JJ., who made the following

OrvEer oF REPRRENCE 710 A Furt Benom.

This appeal arises out of a suit filed by the respond-
ents to set aside a revenue sale at fhe instance of the
appellant, the Zamindar, who claimed that arrears of
rent were due by the respondents, hig tenants, and
brought the holding to sale under the provisions of
Chapter VI of the Madras Hstates Land Act. Various

#Becond Appeal No. 613 of 1920,
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contentions were raised ; but for the purposes of this
‘Second Appeal, it is only necessary to refer to the conten-
tions raised by the tenants that no notice was served on
them as required by section 112 of the Act and to that
of the landlord that the Civil Court has no jurisdiction
to entertain the suit.

- Ag regards the first contention, it is admitted that
there was no personal service of the notice required by
section 112. The finding is that the respondents
(tenants) were residing in Maduva and that there was
nothing to preventservice on them. Section 112 requires
service to be effected by delivering a copy to the defaulter,
or to his authorized agent, or to some adult male mew-
ber of the family at his usual place of abode, andit is
only if such service cannot be effected that substituted
service either by affixture “ on some conspicuous part
of the last known residence, if he has any within 10
mileg of the holding, or on some conspicuous part of the
holding * is allowed. ,

It is a well established rule that, when the law
requires service of notice or process, it should wherever
%_pssible be personal. There is nothing in the Estates
Land Act which requires the tenants to reside in the
village where their holding is ; and it is difficult to cons-
true the clanse in section 112 enabling the landlord to
affix the notice on some conspicuous part of the last
known residence, if he has any within 10 miles of the
holding, should he be unable to effect personal service, to
mean that a tenant is bound to reside within 10 miles
of his holding and that should he reside outside the
ambit personal service is unnecessary.

When the Aot wishes torelieve the landlord from the
duty of serving a tenant who resides several miles away
from his holding, it expressly provides for it. For

example, section 78 of the Act which provides for notice of
65
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distraint states that notice is to be served on the tenant
by delivering a copy to him or to some adult male
member of his family at his usual place of abode, provided
that @t s in the neighbourheod to which the distress refersy
or to his authorized agent, or when such service cannot
be effected, by affixing a copy of the notice on some
conspicuous part of the land to which it refers. Compa-
ring section 78 with section 112, 1t is clear that where in
the case of distraint and sale of moveables the law
relieves the landlord of the necessity of personal
service in cases of tenants who do not reside in™ the
neighbourhood of the holding, it requires personal servicet‘ﬁ
wherever the tenant may reside in cases where the hold~
ing itself is to be sold for non-payment of arrears. This
difference in the wording of sections 78 and 112is all the
more significant when it is remembered that the Madras
High Court in construing section 39 of the Rent Recovery
Act of 1865 held in Oliver v. Anantharamayyan(l), that
the gervice of the notice required under section 39 of the
Rent Recovery Act of 1865 by affixture on the land was
sufficient where the tenant was residing in foreign trg( o

tory, as they were of opinion that the words  the M%QM
place of abode ” seemed to denote that it was contems-

- plated that the notice would ordinarily be served upon the

tenant himself, or his relations or his authorized agents
in the neighbourhood of the land in respect of which
the patta was tendered; and it could mnot have heen
intended that the landlord would go personally, or send
an agent to the foreign territory to tender the mnotice.
The legislature in section 78, clause 2, provides that per-
sonal service is necessary only if the defaulter resides in
the neighbourhood of the land to which the distresg
refers, and that if there is no such residence a copy of

(1) (1895) LL.B., 18 Mad,, 30,
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the notice may be affixed on some conspicuous part of the
land. In providing for the sales of tenure itself the
legislature omitted the words in section 73 as to any
‘residence in the neighbourhood. It is doubtful how far
any presumed intention of the legislature or any hardship
that may exist would be a valid reason for overriding the
plain provisions of a section. But having regard to the
difference in the wording of sections 78 and 112, we do not
think we canin construing section 112 import any such
consideration as weighed with the Judges who decided
Oliver v. Anantharamayyen(l). It is not suggested in
.the present case that there would have been any diffi-
g culty in serving the tenants who were residing in Madura
6n1y a few miles from the holding, and there is no reason
for not complying with the provisions of section 112
which direct that the Collector shall cause service to be
effected by delivering a copy to the defaulter, or to his
authorized agent, or to some adult male member of his
family at his usual place of abode, and it makes the other
mode of service valid only if sucb service cannot be
effected. In Kumud Nath Boy Chowdhuryv. Jotindra Nath
Chowdhury(2), it was held that substituted service under
Order V, rule 17, of Civil Procedure Code, can only be
justified when it is shown that proper efforts were made
to find the defendant, and serve him at his residence; and
that though the defendant had an ancestral family house,
affixture on the door of that house was not justified in
law where the defendant was living and working in a
different district for some years:. Weare of opinion that
the service in this case does not comply with the provi-
sions of section 112.
- On the second question as to the jurisdiction of Civil
Courts to entertain suits to set aside sales, the authorities

(1) (1895) I.L.R., 18 Mad,, 30. (2) (1911) LL.R., 38 Calc,, 894
66
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are conflicting. The right of suit is not denied. Section
139 of the Madras Hstates Land Act enacts that “a
Collector or other Revenue Officer specially authorized
under the Act shall hear and determine as a Revenue
Court all saits and applications of the nature specified in
Parts A and B of the Schedule, and no Civil Court in
the exercise of its original jurisdiction shall take cogni-
zance of any dispute or matter in respect of which such
suit or application mightbe brought or made.” The pre-
sent suit is one for a declaration that the Revenue sale
held at the instance of the appellant and the purchase by
him at such a sale of the holding of the respondents are
fraudulent and invalid and not binding on the plaiutiffs:
(vespondents), for setting aside the auction sale, for &
declaration that the respondents possessed occupancy
right in the land and the appellant had no such right, and
for an injunction restraining the appellant from ejecting
the respondents from the land. So far as Parts A and B
of the Schedule to the Act are concerned, the only
clause relating to sales under section 112 is No. 12 of
Part A which relates to suits to contest the right of sale
of holdings, and it provides 30 days within which a suitg
could be filed from the date of service of notice on the
defaulter requiring him to pay the amount due, or to file
a suit contesting the right of sale. It is clear that this
clause only refers to suits instituted before the sale is
beld contesting the right of the landlord to bring the
property to sale. It cannot, on the plain meaning of the
clause, refer to suits instituted after the sale, and the
period of limitation and the time from which it begins to
run could have noapplication to such suits. The Act is
silent as to where the suit is to be filed when the sale
has taken place and the plaintiff wants to set aside the
sale. Itis wellsettled that Civil Courts have jurisdiction
in all cases where they would have had jurisdiction prior
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to the Estates Land Act, except so far as that jurisdic-
tion is expressly or by necessary implication taken away
by the provisions of section 189,  In Chidambaran Pillai
v. Muthammal(l), it was held by Avizg, J., that a suit
for a declaration that the sale of a holding under sec-
tion 111 and the subsequent sections of the Madras
Hstates Land Act was void, was maintainable in a Civil
Court. The learned Judge observed
‘ ‘It seews clear that a suit of this nature is maintainable in
a Civil Court, in the absence of any statutory bar—vide Dorai-
sams Pillai vo Muthusamy Yooppan(2), and Zamindar of Ettaya~
puram v. Sankarappa fvddior(3). Respondent relies on section
£189 of the Lstates Land Act. This makes it clear that s suit
tor damages sustained in consequence of the nlleged illegality
would liein a Revenne and notin a Civil Court which is also
specificalty luid dowu in section 213 (3). But a suit for declara-
ticn like the present one is not one of those set forth in the Sche-
dule to the Act. It may seem anomalous tv give the jurisdic-
tion to award damages tor the illegality to the Revenue Coart
which ordered the sale, and the jurisdiction of setting it aside
to the civil tribunal., But if the view tuken by the lower Court
is correct, then in spite of the mandatory directions of section
115, an order of a Collector for sale which was passed witheut
a;‘lfurisdictian must stand and cannot be questioned; for, adwmit-
tedly, no suit to set aside the sale will lie in & Revenue Court.”
In Gouse Mohideen Sahib v. Muthialy Chettior and
another(4), it was held by Sanasiva Avyaw and SPENCER,
JJ., that section 189 of the KEstates Land Act does not
take away the right to bring a suit in the Civil Courts
to set aside a sale on the ground of fraud. The learned
Judges observe
¢ The argument of the appellant’s (first defendant’ s} learned
vakil that section 189 of the Estates Land Act takes away the
iright to bring a suit in the Civil Courts to set aside a sale on the
“ground of fraud cannot be accepted. It only takes away the

(1) (1915) L.L.R., 38 Mad., 1042. (2) (1904) T.L.R., 27 Mad., 94.
(3) (1904) LL.R., 27 Mad,, 483 (F.B.). (1) (1914) M.W.N., 53
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vight to apply to the Civil Courts under section 131 of the Estates
Land Act to set aside the sale in accordance with the provisions
of that section.”

In Jagaennadha Charyuln v. Satyanarayana Varg-
prasada Bao(1), 1t was held by Srancer and Krisuvax, JJ.,
following Chidambaram Pillaiv. Muthammal(2) and Gouse
Mohideen Sahil v. Muthialu Chettiar(3), that a suit by
the purchaser of a holding at a sale held under the provi-
sions of Chapter VI of the Madras Estates Land Act for
a declaration that the order of the Deputy Collecter set-
ting aside the sale was ulfra vires and voidlay in a Civil
Court and not ina Revenue Court. A contrary view was
taken in Ramnathan v. Ramaswami(4), where 1t was hel(ié1
that section 189 and clause 12 of Part A of the Schedule t6
the Madras Estates Land Act precluded a Civil Court from
taking cognizance of a suit by a ryot to recover posses-
sion of a holding sold under the Madras Kstates Land
Act for non-payment of rent, on the ground that the land-
holder had no right to sell the holding"on the ground
that clause 12 is not confined to a suit to question an
intended sale of -the holding. But that clause and
section 189 preclude Civil Courts from taking cognizances
of any dispute in respect of which a suit might. he€
brought before a Collector, and that it was not likely
that the legislature would allow the validity of a sale to
be impeached after the sale while prohibiting a suit for
a declaration that no valid sale could be effected. The
learned Judges distinguish Gouse Mohideen Sahib v.
Muthialu Chettiar(8), on the ground that the sale was
sought to be set aside on the ground of fraud. With all
respect, 1t seems to us that if there is a right to set aside
a sale which has been effected by a Revenue Court on
the ground that the conditions requisite to give the

(1) (1920) 1.I.R., 48 Mad., 351. (2) (1915) 1.L.R., 38 Mad., 1042.
(8) (1914) M.W.N., 55. (4) (1916) I1.L.R., 39 Mad., 60.
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landlord a right to bring the property to sale have not
been complied with, the question as to the foram has te
be determined by the express words of section 189 and
clause 12 of Part A to the Schedule, and that we are not
at liberty to speculate as to what the intention of the
legislature  was. It is also difficult to see how the
allegation of fraud will take away the jurisdiction of
Revenue Courts, if the Hstates Land Act conferred
the jurisdiction to set aside sales on Revence Courts.
The decision in Chidambaram Pillai v. Munthammal(1) has
not been referred to by the learned Judges. In Jrulap-
pan Servai v. Veerappan(2) there are observations of
the Officiating Chief Justice and Ooaers, J., which support
the view that section 189 of the Kstates Land Act bars the
jurisdiction of Civil Courts to entertain suits to declare
that a Revenue sale is invalid.

Having regard to this conflict of authority and to the
importance of the question we refer the following ques-
tion for the decision of a Full Bench :

“ Has a Civil Court jurisdiction to emtertain asuitby a
ryot to set aside & sale of his holding which was held under the
provisions of Chapter VI of the Madras Fistates Land Act 27

C. V. Anantakrishna Ayyar and 8. Sundorarajo
Ayyangar for the appellant.—When once there has been
a sale of a holding under the Hstates Land Act, frand
apart, there cannot be a suit in a Civil Court to set it

aside. Under the Hstates Land Act the landholder has

three remedies to recover rent. (1) Bring a suit for
arrears of rent. The Revenue Courts are substituted for
the Civil Courts. (2) Distrain movables. -Damages are
allowed against the person responsible for any wrongful
‘act. (8) Bring the holding to sale. This is a special

(1) (19:5) LL.B,, 38 Mnd., 1042.
{2) Beoond Appeal 1563 of 1820.
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procedure allowed by the Act. The landholder is given
a lien. The only relief is damages.

[(.J.—Do you go so far as to say that even if no rent
was due or no notice was given the sale would give
good title ¥

.Yes. If the landholder wishes to sell he gives notice
and the tenant gives notice that he will file a suit. ]

[C.J.——But if there is no notice ky the landholder?

Even then, the Court will have no jurisdiction to set
aside the sale? The tenant has a claim for damages
under section 213 of the Hstates Land Act.]

[C.J.—What section takes such a case out of the
jurisdiction of the Civil Courts ? See section 213 (2).

Sub-section (3) to section 189 and clause 12 of Part
A of the Schedule. |

K. Jaganatha Ayyar for respondents was not called
upon.

The OPINION of the Court was delivered by

SeEwaEE, O.J.—The question referred to the Full
Bench is

“ Has a Civil Court jurisdiction to entertain a suit by a
ryot to set aside a sale of his bolding which was held under the
provisions of Chapter VI of the Madras Estates Land Act ?

It is found as a fact in this case for the purpose of the
reference that no notice was given to the ryot by the
landholder of his intention to sell. The sale was there-
fore illegal, and Civil Courts of this country have a right
to set aside illegal sales, unless there is some statutory
provision to prevent them from doing so. Itis, therefore,
necegsary to look at the Madras Kstates Land Act of
1908 to see if the CGivil Courts are precluded from setting
aside such a sale. TUnder section 213

““ Any person deeming himself aggrieved by any proceed-
ings taken under colour of this Act . . . shall be at liberty to

seek redress by filing a suit for damages before the Collector
and then sub-section 2 says
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<

‘This section shall not be deemed to bar any right of
action in a Civil Court in any case not taken out of its jurisdic-
tion by this Aet. ”

In order to ascertain what cases are taken out of the
jurisdiction of the Civil Courts by the Act, one has to look
at section 189. Under section 139, suits and applications
of the nature specified in Parts A aud B of the Schedule
can be brought before the Revenue Clourt, and ave taken
out of the jurisdiction of the Civil Courts expressly.
Turning to the Scliedule, the only article in the Schedule
which it is suggested could apply is article 12, Part A,
where among the suits triable by a Collector are included
suits under section 112 of the Act to contest the right of
sale of a holding, and then that article givesa limit of
thirty days in which to commence that suitfrom the date
of the service of the notice on the defaulter; and looking
at section 112, the landholder who has to avail himself
of the powers of sale has to give notice in writing to the
defaulter, that notice having to be given in a particular
way and to contain certain particulars, and has to inform
the defaulter, if he does not pay the amount or file a
suit within that time, the property will be sold. That 1s

“the suit and the only suit which is referred to in article
12, Part A of the Schedule, namely, a suit by the ryot
within thirty days of the service on him of the natice to
contest the right of sale. This suitis nothing of the kind.
This is a suit by the ryot, who saye that his property has
been unlawfully sold and there is nothing in the Act or
in the Schedules of the Act to take away the jurisdiction
of the Civil Courts to try such saits.

That being so, the answer to the question referred to

ns must be in the affirmative.
M.EH
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