
APPELLATE CIVIL.

Beforp. Mr, Justice Goutts Trotter.

H .  MAHOMKD ISHACK: SAHIB, A p p e m a n t ,  i 9S2,
March. 10.

V.

MAHOMED MOIDEEN a n d  a n o t h e r , R e s p o n d e n t s . *

Court Fees Act {V I I  o f 1870), ss. 3 arid 5— Gharter A d  23 and 
24 Viet., Gh. 104, s. 15— Biyh Cou7i\'i ‘power to mahe rules 
Jor imposition of court fees on Original Side— Memorandum 
nj Appetil against order o f  Judge on Original Side— Refer­
ence hy Taxing Officer— JurisdicMon— Stamp leviable— Final 
order— Original Side Rules, Apperidix II, Article 36,

Tlie High Court can make rules for the imposition and 
collection of court fees in proceedinpfs on the Original Side of 
the Courtj b j virtue of the power to make regulations for its 
procedure conferred hy section ] 5 of the Charter Act. Such 
fees are fees payable to the clerks and officers of the Court within 
the meaning of section o of the Court Pees A-1^ and a dispute 
regarding the same falls within section 5 of that Act.

The court fee leviable on a Memorandum of Appeal against 
a final order passed by a single Judge sitting on the Original 
Side is Bs. 100 under Article 36 of the said Appendix.

REPEEEisrc'E under section 5 of the Court Fees Act in an 
Appeal preferred against tiie order of Mr. Justice 
P hillips passed in the exercise of the ordinary Original 
Civil Jurisdiction of the High Court in Original Petition 
ITo. 117 of 1912.

An application was made to P h illip s , J., on the 
ordinary Original Side of tlie High. Court to set aside an 
order, dated 3rd May 1921, appointing one Maliomed 
Isliack Sahib, guardian of the person and property of 
.Muhammad Hussain Sahib, a minor. His Lordship set 
aside the order as prayed for, and appointed 0. AMur 
Rahiman Sahib, guardian of the property during the
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* stamp Eegister No. 17341 of 1921,



Mahomed niinoi’itT of Muliamniad Hussain Sahib, and appointed
I s h a c e :   ̂ ^  i  ,
s.vEiB llahomed Moideen. tiie guardian of Ins person. Ag-amst

MAMOMicn tliis order Mahommed Isliack Saliib appealed.
Moideen. Memorandum of Appeal was stamped b j the

yakil for appellant witii a stamp of Es. 100. The ofEce 
were of opinion that tlie proper fee leviable was Es. 150 
on the ground tliat it was a final judgment. The matter 
was referred to the Chief Justice wh.0 directed the matter 
to be lieard by His Lordship Mr. Justice Coutts T e o tte e .

K. Baja Ayycur for the appellant.
The Advocate-General {G, P. Bomasiiaird Ayyar) on 

behalf of Government.

JUDGMEISfT.

coDTTs Coutts T eo tte r , J.— This matter has been referred to
T k o t t e u , j ,

me by the Chief Justice purporting to act under the 
provisions of section 6 of the Court Fees Act YII of 1870. 
That section runs as follows; “ When any difference 
arises between the officer whose duty it is to see that any 
fee is paid under this chapter and any suitor or attorney 
as to the necessity of paying a fee or the amount thereof, 
the question shall be referred to the Taxing Officer, 
except when the question is, in his opinion one of 
general importance, in which case he shall refer it to the 
final decision of the Chief Justice or of such Judge as the 
Chief Justice shall appoint on this behalf.” I have given 
the material words.

The question arose out of an appeal from a deter­
mination of my brother P h illip s , J. I need not say more 
about its nature for my purpose, and the contention of 
the applicant (the would-be appellant) was that the sum 
payable by him to file his Memorandum of Appeal was ' 
Rs. 100 under Article 36 of Appendix II to- the 
Original Side rules which draws up a list of Court 
fees to be levied by the Eegistrar, High Court. The
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coatentiorL of tlie Registrar was that tlie proper fee was 
®s. 150 on tlie footing that this was a Memorandum of® <v-
Appeal from a final iud^ment. Mahomed

. . .  . . . .  M o i d k e n .
Objection is taken that the supposed jurisdiction -̂---

under section 5 of the Court Peea Act does not exist, T r o t t e r ,  <T. 
and that I am not competent to go into this matter. It 
arises in this -waj. In the mufassal Courts, ad valorem 
fees are levied and Statutes regulate the amount of fees 
including this Court Fees Act in question which has a 
long Schedule of ad valorem fees to loe paid in variouB 
.̂ases. It is conceded that the Schedules and subsidiary 

; parts of the other chapters of the Court Fees Act have 
no application to the High Court in the exercise of its 
ordinary Civil Jurisdiction. Section 4 cannot apply, 
because that is in terms confined to the extraordinary 
Original Civil Jurisdiction, that is to say, cases transfer­
red by the High Courts and other cases. Therefore 
this Memorandum of Appeal is clearly not within the 
purview of section 4. The learned Advocate-Greneral 
says nor is it within the purview of section 3, and the 

' Way he puts it, as I understand it, is this. He says it 
îs not a fee payable for the time being to the clerks 
and officers of the High Courts established by Letters 
Patent by virtue of the power conferred by 24 and 
25 Victoria, Chapter 104, section 15. That section is a 
very long one defining certain powers of the Chartered 
High Courts and the material portion of it is as follows ;

“ Each of the High Courts established under this Act 
shall have power to make and issue general rules for regulating 
the practice and proceedings of such Courts . . . and also
to settle tables of fees to be allovped to the Sheriffs  ̂ Attorneys 
and all clerks and officers of Courts,”

It is said by the Advocate-G-eneral that the words 
of section 3 of the Court Fees Act must be corL- 
trolled by reference to section 15 of the High Gourts 
Charter Act. I entirely agrees and the only questioii
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M'ahomed wliicli arises is to wliat extent tlie true conRtniction ofIshacs
S a h ib  that Act narrows tlie apparent scope of tlie Court Fees'

Mahomed Act. It is, I think, reasonably clear tliat tliat part of
25 of the High Courts Giarter Act wMcli speaks of 

Tbotter̂ j. settling fees to be allo-wed to Sheriffs, Attorneys, and all 
clerks and officers of tlie Court will not coyer this case 
because, as the Advocate-General pointed out, section 3 
of the Court Feef? Act clearly points to the fee which is 
to be taken by the officer as a perquisite, as until recent 
years we all know they were. Therefore the fee pay­
able for the time being to all clerks and officers of the? 
High Court under section 3 of the Court Fees Acfc| 
cannot be covered by those words of the High Courfe’ 
Charter Act. It has always been maintained that the 
power under which fees are levied on the Original Side 
of the High Court was derived from the general poŵ ers 
to issue general rules for regulating the practice and 
procedure of the Courts. It ia argued, and I think it is 
rightly argued, that the power to make regulations for 
procedure necessarily includes imposition of fees and the 
collect,ion of them, and the Court can collect the fees, 
only through its proper officers. If that be right, theijJ 
the fee leviable on an appeal is the fee payable for the 
time being to the officers of the High Court by virtue 
of the High Courts Charter Act directly.

Now, it is said that there are two obstacles to that. 
The first is that no fee is paid but only a document is 
presented with a stamp of certain value on it. The 
second is that the money is not paid to the officers but 
is paid to the Crown. I think it is clearly a fallacious 
argument and one that the Act obviously deals with; 
because by section 25 of the Act, all fees referred to inj 
section 3, or chargeable under the Court Fees Act should 
be collected by stamps. In my opinion, when a person 
tenders a stamped document to the Registrar of this



Court and asks liim to eufcer his appeal, it is clear fcliat lie 
is, witHn tlie meaning of tliis Act, pajring a fee to an 
officer of tlie High Court, and in taking that fee, the High Mahomed

. . °  ^  ^  M o id e k k .
Court IS acting b j virtue of the general powers conferred —  
upon it by section 15 of the High Courts Charter Act. teottku, j.

I am therefore of opinion that it is my duty to try 
this question on the merits and I must overrule the pre­
liminary objection that under this Statute I have no juris­
diction to try it.

I now come to the merits. What I have to decide is 
■■whether this is a Memorandum of Appeal from a final 
judgment (Article 35) or whether it is a Memorandum 
of Appeal from any other judgment or order (Article 36),
There can be no doubt, I take it, that without going into 
the cases which were cited, no one would describe in 
ordinary language this, that we have here, as anything 
but an order. It lacks all the characteristics of a judg­
ment which were pointed out in cases such as Ex parte 
G]miery{l), and Onslow v. Commisdoners of Inland Rev- 
enue{2)^ and many other cases that have been cited ; and 
the proceedings in which it was passed lack all the 
characteristics of an action or suit. If any one were 
asked whether this was a judgment or order, he would 
certainly say it is an order. Equally I think there 
is no doubt, and again I think it unnecessary for me 
to refer to cases cited, that this if tested by the dis­
tinction as to whether it was final or interlocutory, would 
be classed as final. So that I put the two cross lines of 
division side by side and to the question whether this 
is a judgment or an order, the answer that I give 
unhesitatingly is, it is an order : I then ask myself, is it
final or interlocutory ? I find that it decides finally the 
rights of the parties as to the matters which arise for
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(1) (1884) 12 Q.B.D., 842. (2) (1890) 25 46S.



854 THE INDIAN LA'W  REPOMS t^OL. tLY  

Mahomed detemiination. Tlierefore I say it is final. It is tliere-
ISHACK
Sahib fore a final order. 

mahmed Now. says Mr. Advocate-G-eneral, by section 15 of tlie 
MojMKN. Patent, the rigiit of appeal is giyen only in the

tbotS r, j. case of a judgment of one Judge of the Court or of the 
Division Bench and that no right of appeal is given 
against orders, except one or two that are specially 
excepted and which are quite different from the Order in 
question in this case. It may of course haye been the 
intention of the framers of the Letters Patent that there 
should be no appeal in the case of an order of a single 
Judge to two of his brother Judges. I think that ques­
tion is altogether outside the scope of this reference'-'ti  ̂
me, and goes to the merits of the appeal. I express no 
opinion on i t ; I merely assume for the purposes of the 
present point that an appeal lies ; it will be open on the 
hearing of the appeal to argue otherwise. The question 
to be solyed here is what is the amount of fees that has 
to be paid on a Memorandum of Appeal and not whether 
an appeal lies or not. That is a matter which will arise 
in other proceedings in this Court,

I now look to the Articles in Appendix II of tĥ J 
Original Side rules. I am asked to construe them in 
this way. I am asked to say that per incuriam the 
draftsman of Article No. 36 omitted to add the words “ or 
order after “ final judgment and I am asked to come to 
that result by this method of construction, namely, that in 
“ appeal from any other judgment or order ” in Article 36, 
the adjectiye “ other goyerns not merely “ judgment ” 
but also order ” ; then thereupon arises the irresistible 
inference that as an “ other order ” must be distinguished 
from the one that has gone before that, there must be' 
appended to the word ''judgment” in Article 35, by 
implication, the words “ or order ” meaning “ or final 
order.’’ We have now a complete distinction between a



“ final judgment” and “ order ” • namely, if it is a final 
judgment the fee payaWe on it is Us, 150 and if it is an 
interlocutory or non-final judgment or order, it is to be 
Rs. 100. I cannot put any such unnatural construction —-

. COCTTS
upon the words and I think I must take the Articles as trotthe, j. 
meaning that an appeal against a final judgment should be 
taxed with a fee of Rs. 150 and an appeal against something 
else which is obviously of much less importance and much 
less likely to involve a prolonged inquiry, namely, appeals 
against interlocutory judgments or orders whether final or 
interlocutory should be taxed with a fee of Ks. 100. This 
seems to be perfectly intelligible and I have no doubt as 
to what the framers intended, although as regards the 
right of appeal, I am personally not in the least affected 
by the argument that if they had looked at section 15 of 
the Letters Patent, they would have seen that they were 
creating the difficulty which I am now asked to solve. I 
think that the Articles are quite plain and that it would 
be improper for me to try to make them harmonise with 
the older versions of the Articles which deal with this 
case. The Articles are apparently plain aud they make a 
distinction between a final judgment on the one hand and 
an interlocutory judgment or an order which is not a 
judgment on the other.

I must therefore answer this reference by saying that 
in my opinion, the fee payable on the Memorandum of 
Appeal is Rs. 100. The excess fee paid Rs. 60 must be 
refunded.

Tlie Government Solicitor on behalf of Government.
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