
APPELLATE CEIMINAL.

Before Mr. Justice Erishuan.

1922, JAYARAMIJLIJ NAIDU ajjd another, P etitionees.*
August 10.

Abhari Act {Madras A d  I  of 1886), sec, 55 (a)— Possession 
o f liquor— Licence.

The word possession in section 55(a ) of the Madr-as 
Abkari Act does not mean consfeructive possession but actual 
possession.

Petition under sections 43.5 and 439 of th.e Code of 
Oriminal Procedure, 1898, and section 107, Government 
of India Apt, praying the High. Goiirt to revise tlie 
judgment of H. B. L . D ’Sena , Sn'bdivisional Magistrate-,. 
Ghingleput, in Criminal Appeal ]No. 33 of 1921.

Tlie facts are set out in the judgment.

E. Yinayalia Bao, Yakil for the petitionei's.
The Public Prosecutor for the Crown.

JUBG-MBNT.

This Eevision Case is filed by accused 2 and 3
only, in Calendar Case No. 152 of 1921 on the file of
the Third-class Magistrate of Uttiramerur. They have 
been convicted under section 55, clause (a) of Act I of 
1886, the Madras Abkari Act, for being in possession of 
liquor -witliout a proper licence obtained for th.e purpose. 
The first accused has not come up liere at all. It is 
argued on behalf of accused 2 and 8 that there is no 
evidence on record to show that they were in possession 
of the liquor. The finding of the lower Court is that the 
liquor was found in a cattle shed which belonged to
accused 2 and 3 in which the first accused was
selling the liquor. When the authorities came up on the 
scenej the first accused seems to have locked up this shed 
and boltedj and the door of the shed had to be broken
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open to s:ot access into it. The lower Court, no doubt, ^
r  !=> > ’  J a i a r a m u l c

liolds tliat tlie second and tliird accused should also l̂ e njidc. 
considered to have been in possession of tlie liquor, 
because tliey were tlie o wners of tlie slied; but I tliink tliis 
finding cannot be accepted, for in section 55 (a) the word 
“ possession,” I think, does not mean constructive posses­
sion but actual possession. It is only people who are 
actually in possession of contraband liquor without 
licence that can be punished under the section. In the 
circumstances of the case there is no clear eyidence 
that accused 3 and 3 had anything to do with the 
liquor and the only point against them is that they were 
the owners of the cattle shed, wMch, I think is not 
sufficient to justify a conviction as regards them.

The conviction will therefore be set aside as regards 
accused 2 and 3 and the fines, if paid, will be refunded.

K .U .L .
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APPELLATE CRIMINAL. 

Befo-re Mr. Justice KrisJman.

RAMASAMI CHETTY ( O o m p l a i n a n t )  ̂ 'P E T m o N E E , s e p t S m i

V.

MUTHUVELU MUDALI a n d  t w o  o t h e r s  ( A c c u s e d ) ,  

H b s p o n d e n t s .'^

Towns Nuisances Act (Madras Act I I I  o f  1889)̂  sec. 3 (12)—  
Criminal Ponies of Practice), r. 16 (2)— “ Oonservancy clauses of 
Police A cts ’ ’— Bench of Magistrates— Jurisdiction— Consent. 

A  complainant: who invoked the jurisdiction of a Court is not 
prevented frowi questioning it in Revision. A Court cannot get 
jurisdiction j if it had not any in law  ̂ merely because parties 
invoke it.

* OrimiBal Revision Oase No. 26S of 1932.
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