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APPELLATE CIYIL.

Before Sir Walter Salis 8eliwahe, Kt-, K.O., Chief Justice,
{Reference under section 98  ̂ Civil Procedure Gode, on 
difference of ojnnion between Mr. Justice Spencer 
and Mr. Justice Krishncin.)

ABDUL KADIli SAHIB (D e s e h d a n t ) , A p p e lla n t,, 1922.
May 3.

U. T. M. S0MA8UNDARAM GHBTTIAE (PLAmTiPF), 
K esp o n d e n t .*

Limitation Act { I X  o f 1908), A tIs. 11 and 132— Civil Procedure 
Code {V o f  1P08), 0. X X I ,  r. h8— Glaim petition— Pecree 
fo r  money— Attachrient and sale o f  a tin-shed— Peti­
tions by mortgagee o f tin-shed to Jceep sale proceeds in Court 
anii not to deliver tin-sheets after sale in righ t of his mortgage
—  Order dimnissina petiiio?is on the ground sales had already 
been concluded and property delivered S u i t  ly  mortgagee to 
reeoi^er from  the mirchaser the mnoimt due on hh  mortgage, 
our years after orders— B ar o f  limitation.

Where a mortgagee of a tin-slied, wliicli was attacked and 
brouglit to sale in execution of a money-decree obtained by the 
defendant against the mortgagor, filed two petitions in the execut­
ing Courtj one to keep the sale proceeds in deposit in Court to 
meet his claim under his mortgage, and tho other not to deliver 
the fcin-sheets after sale, and, on both the petitions being dismis­
sed on the ground that the sale had been already concluded 
and the tin-sheets delivered to the defendant as the auction pur­
chaser, instituted a suit to recover from the defendant the amount 
due on the mortgage, four years after tbe dates of the orders on 
the petitions, and ihe latter pleaded the bar of limitation.

JSeld, that the petitions did not fall under Order X X I , 
rule 58 of the Civil Procedure Code; that Article 11 of the 
Limitation Act did not apply^ but that the suit fell under 
Article 132 of the Act, and was not barred. Venhataratnam v.

* Se*̂ ond Appeal fTo. 893 of 1920,
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Aeddl Ranganayalia-mmff̂  (1918) I.L.E.̂  41 Mad.̂  985 (F.B.), distin- 
gnished 5* Barhamdeo Frasad v. Tara Ghand, {1914} I.L.R., 41

Soma- Calc.̂  658 (P.O.), applied.- 
caETTJAR. S.EOOND A p p ea l agaiiist tlie decree of L. G. MooeÎ , 

District Judge of Madura, in Appeal {Suit No. 331 of 19195 
preferred against the decree of K. S. G-opalaratnam 
A ty a e , Principal District Mmisif, in Original Suit No. 571 
of 1917.

One Lakslimanan. Bervai constructed a tin-slied on a 
site rented by liim froll] Abdul Kadir HaMbtte defendant 
in tlis pi^esent suit. The latter filed Original Suit 
No. 460 of 1908 in tlie District Munsif’s Court of Maduna 
against tlie former to recover possession of tlie site after^ f̂e 
inoval of tlie slied by Lakslimanan Servai and for damages. 
He obbained a decree, attached the tin-shed and brought 
it to sale on 20th Noyember 1913. The sale was held and 
a sum of Rs. 7 50 and odd was realized and set off against 
the decree. Lakshmanan Seryai had, howeyer, executed 
a iiDortgage deed on 18th Julj 1912 for Us. 1,000 in 
favour of Bomasilndaram Chetti, securing two items of 
property one of which was the ti o-shed. On 20th Novem­
ber 1913, the mortgagee (Somasundaram Chetti) filed 
petition in the executing Court praying that the sale 
proceeds should be kept in deposit in Court, and another 
petition on 21st November 1913, praying that the tin- 
sheets should not be handed over to the purchaser. 
Abdul Kadir Sahib was the purchaser of the tin-sheets in 
Court auction and he was permitted to set off the sale 
price against the amount due under his decree. The 
terms of the first petition, and order thereon passed on 
21st November 1913, are set out in the judgment of 
K bishnan, X

In the other petition filed on 21st November 191%,: 
the petitioner prayed that the decree-holder might be 
ordered not to remove the tin-sheets sold to him and the
order thereon, dated 24th November 1913, was as
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follows; “ The moveaWes seem to have been alveady aedi;i
K a d ie

-lianded over. The petiiion is therefore dismissed.”
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S o m a -
The mortgagee realized a poi'tioii of the mortgage

O h e s 't x a s *
debt by tbe purchase of the other item of property 
mortgaged to him from the Official Receiver in whom 
the properties of Lakshmanan Servai had vested. He 
then filed the present suit to recover the balance of 
the mortgage-debt from Abchd Kadir Sahib who had 
purchased the tin-sheets and set off the sale proceeds 
against Ms decree-debt as already stated. The suit was 
filed on 19fch December 1917, The defendant pleaded 
that the suit was barred by limitation under Articles 11,
'JiO, 48 or 49 of the Limitation Act. The District 
Munsif held that none of the articles applied, that the 
suit was not baiTed by limitation, and decreed the suit, 
directing the defendant to pay the sum of Rs. 756 and 
odd with interest. On appeal by the defendant, the 
District Judge confirmed the decree and dismissed the 
Appeal. The defendant preferred this Second Appeal.
The Second Appeal was heard by Spencer and K bishnan,

, JJ-5 who differed in opinion on the question of limitation 
ând referred the case to a third Judge under section 98 of 
the Civil Procedure Code in the following judgments :

Spehceb, J.— The respondent brought this salt to enforce 
the terms of a simple mortgage against a person vvhoiii he alleged 
to be in possession of the proceeds of the property seemed to 
him under his mortgage.

The question to be decided in. the Second Appeal is whether 
the suit is time-barred by reason of Article 11 of the 1st Schedule 
of the Limitation Act, or otherwise. By Article 11, a person who 
prefers a claim or makes an objection to the attachment of pro­
perty attached in execution of a decree must  ̂ if an order is 
passed under the Code of Civil Procedure against Mm after 
inyestigation of hia claim, instifeufce a suit under Order XXIj rule 
63, within cue year to establish the right which he claims to the 
property in dispute. If the Court declines to investigate the 
claim on the ground that it has been designedly or unnecessarily 

ei-A



Abbpl dslaj’-ecl and dismisses it imder tlie proviso to Order X X I, rule 58̂  
"̂7, ’ tne claimant still has only one year to iiLsiifcnte liis suit. That is 

grt̂ R̂AM ^̂■‘6 effect of the Full Beiicli decision in VeiiJcataratnmn v, Banga-^ 
OnETruu. fiayahvimna(\). The respondent-’s father on 20th and 2tsi| 

November 1913 put in two petitions in the District MunsiPs 
Court which was executing tlie appellant’s money decree by sale 
of a tin-shed standing on the propery mortgaged to the peti­
tioner. In one he asked that the sale proceeds of the tiu'sheets 
slioald he kept in Court deposit, and in the other he asked that 
the movea.hle pvopertiea belongirig to the jadgment-debtor should 
be ordei'ed not to be removed pending farther orders of the 
Court. The OourPs order on the first was that the sale had 
been already concluded and the decree-bolder who purchased 
the articles aold had set oS the amouni against his decree. The| 
order on the second petition was that the moveables had been‘ 
already handed over. Both petitions were dismissed.

Now both applications must be taken to have been made on 
the strength of the respondent's mortgage right, as the exist­
ence of the simple mortgage in favour of petitioner’s agent is 
mentioned in. each case in the petition or in the accompanying 
affidavit. Bub there was no prayer to have the mortgage right- 
investigated, and the Oourfc seems to have considered it unneces­
sary to investigate it. Tho orders on the pstlfcions indicate that 
the Court declined to adjudicate upon the petitioner’s claini.| 
There is no doubt that the principal reason that influenced th# 
CoQTt in dismissing' the petitions was that it was too late to 
interfere after the property had ceased to be in ciistodia legis. But 
this is not the same thing as saying that the Court considered 
that the olaira or objection liad been designedly or unnecessarily 
dela.yed, It dismissed the petitions m there was no ohject in 
keeping them pending. It did act expressly state that they 
were dismissed for delay under the proviso to Order X X I, rule 58- 
nor have the orders been understood as passed uiider that pro, 
vieo in the District Mimsifs Court where they were passed.

Seeing that rule 58 lays down that the Court to which a claim 
or objection is made shall proceed to inveatigate ” it unless ir  
acts under the proviso  ̂it may be held that it is the duty of the
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Court to go into every claim that is not cligmissed fov iateational Abdol
. . - rvADifi

pi* unnecessary delay. That in fact was tiieview of W allis  ̂ v .

!n Barnasicami Ghettiar v. Mallwp). a » It follows that
if a Court does not, take either of these two alternative cour.-ies tni-vriiAE.
the order that it passes is not an order against ihe claimant aad 
does not cause limitation to run against him.

The decisions in Munisoymi Ileddi v. AmnavhoJa Eeddi(Ji)^
K oyyana GhiUemma v. Doosy Gam m iunia[d) and Sa;ral& Stibba 
Bau  V. Kamsaia Tunniatjyay-i)^ v/hich laid down that there 
must "be an inyestigation iato the merits of the chiini to make 
the one year’s period of limitation applicable were passed under 
the Code of the Ci?il Procedars d' 1882 and raay not be consi- 
&red as altogether good law ander the altered langaage of the 
jjresent Oodeaocording to the interpretation placed upon it in the 
Full Bencli decision iu VenhataraJnani r . Rang%'uayahtnirm{^^.
The deoision of Mr. Jastice Greaves in Panchu Muclvi v. Bhu-to 
Muchi{Q) th.at Article 11 has no application to a consent order
made without iDvestigation of the claim conflicts with the judg­
ment of a Bench of this Court iu VenJcatarama A iyer v. N'arayatia 
A iy er [l)  which expressed an opinion that even an order passed 
with the consent of a claimant might nevertheless be against him.

But the decision in Fom'ka Balaranii Eeddi v. Hazi Malivrmd 
^bdul(8)ji A yya  Pattar v. AUa^nitath Manahkal Karnavan{9)
^ a d  Lakshm i Ammal v. Kach'resan Chettiar{l(}) are instnnces 
of orders being passed which, did not distincrly negative claims 
made under Order X X I, rule 58, and this Court held in those oases 
that tlie claimaut was not bound to institute a suit under rule 
63 to have the order in question set adde. The two former were 
decisions under th '3 present Oode of Civil Procedure and fc'ue two 
latter were subseqaent to the Tull Bencli ruling m Veuhata- 
ratnam Y. Uanganayahammalh),

Velu PadayacJuY. Arumugam F illa i{ll )  was a plain case of 
a mortgage claim being dismissed under the proviso to rule 58
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(11) (1920) 38 M .L.J.,897.
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Abdul
X a d i e

SOMA-
S D N D 4 B A M
CH !!TTIAK .

as "heing too late owing to the claimaut’s delay, and tlie same 
may be said ol Lahshuniwmi GJiettiar v. Pamsivan Fillm{\] 
wiiich ifc followed,

I am therefore of opinion that the present suit was not 
barred bj Article II of the Limitation Act, Ib is clear from the 
Privy OoLincil decision in Barhamdeo Prasad v. Tara Ghand{2), 
which diamigsed aa Appeal against a Ful' Bench decision 
of the Calcutta High Co art in Berhamdeo Pershad v. Tara 
Ghmd{S), thao where property which represented the 
secarifcy for a moutgage has been converted into money, the 
article applicable to a suit upon the mortgage is Article 132 
under which the plaintiff has 12 years to follow up the proceeds 
in tlie hands of the defendants.

The present suit acoordingl} is in time and I consider that 
the Second Appeal should be dismissed with costs. As my 
learned brother dUSers from me we refer under section 98 of the 
Code o£ Civil Procedure tbe queatiion of law whether the suit is 
barred by limitation for decision by a third Judge.

Kbishkan, J.— The question for decision in this Second 
Appeal is one of limifcafcion, Plaintiff sues to recover the balance 
due to him ou a simple mortgage bond eseouted to him by one 
Lakshmanan Servai, from the defendant on the ground that one 
oi the mortgagB'i properties, a “• tin-shed/^ was pulled down by 
him and sold in Court anction and the sale proceeds were take^ 
by him mthout recognizing’ the mortgage on it. Defendant had 
obtained a decree for possession of the land on which the shed 
had been built by Servai, after removal of the superatructnre 
and also for payment of a certain sum of money. He obtained 
possession of the land after pulling down the shed and convert­
ing it into tin-sheets and attached the latter in execution of the 
money portion of his decree. He also seems to have obtained 
permission to bid at the auction and to set off his decree against 
the purchase money. When the sale was about to take place, 
the plaintiff’s father put in a petition to Court on the day of the 
sale and the point whether the plaintiff is or is not barred by 
limitation under Article 11 of the Act depends upon the nature , 
of that petition and of the order thereon-

(1) (1919) 37 159. (2) (1914) I.L.E., 41 Oalc. (P.O.).
(3) (1906) I.L.E., 33 Gale.. 92.



The petitioa is a sliorfc one a.'ncl is as follows ;— A b d u l

“^(1) The articles fcliat are going to ba sold in fcisis suit ». 
-Ililong to tills petitioner iiader liypothecafcion. scxr-̂ iaAM

(2) The plfuntirf herein has taken the leaive of the Court OiiETTjiR 
to hid for the pi-operties in aaction and he is attemptiog' to
appropriate the proceeds himself. If he doGS so, tliis petitioner
will not be in a posifcioE to realize his amount, Tha leave
obtained is not also valid,

I therefore pray that the sale proceeds are not taken by 
the plaintiff and that the same be held in Court deposit.”

The order on it was only passed the nesfc day ; it says 
^̂ sale is concluded already and decree-holder set off the decree 
^aownt— Dismissed.’̂

There was sonie question raised whether the petition itself 
was not filed after the sale had been concluded, in which case it 
was argued it should be treated as a nullity. But that does not 
seem to be so j the opening sentence of the petition shows that 
the sale had not taken place at the time.

The petition did not cite the provision of law under wliicli 
it was put in. But it seems to me clear that it was in the nature 
of a claim to the attached property which was going to be sold 
outright; it was based upon the piaintin’s inortgaoe right over 
i| wMcb had not been recognized in the proclamation as tlie sale 

not stated to be subject to any encambrance, Though the 
plaintiff^s father did not ask the sale to be stopped, or to be held 
subject to liis mortgage right, his petition certainly put in issue 
his mortgage right as against the decree-holder and if notice 
of the petition had gone to the latter that rigkt would have been 
investigated by the Court. Whether on proof of the claim the 
Court would have acted under Order X X I, rule 6 2, or allowed a lien 
to the mortgagee on the sale proceeds as prayed for isj it seems 
to me, immaterial in considering the nature of the petition filed.
I am of opinion that the petition was one nnder Order X X I, rule 
58j there being no other provision under wMcli it could have been 

^led and when the Court dismissed it, and refused to recognise 
any rights in tiie plaintiff as mortgagee on the ground that the 
petitioner had come too late  ̂it acted under the proviso to rule 58 
and its order was oue against the plaintiff and he was bound 
to bring a suit under rule 63 within one year from its date if he
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Abddl vfanted to assert liis mortgage right on the property sold ia the 
decree-holder— auctiou-purchaser’s hands.

We are not concerned with the question whether the order
S U N D .4 R A M  _ ,

C h k t h a e . on the petiition was right or wrong but only as to whether it was’ 
against the claimant or nofc. It is now settled by the Full Bench 
in Venkatarainmn v. Rmiganayahamma(l) that an order refusing’ 
to investigate a claim on the ground of delay is an order against 
tlie claimant and Article 11 of tiie Limitation Act applies. Follow­
ing that ruling 1 would hold that the present suit brought about 
four years after the order on the claim petition is barred by 
limitation.

Reliance was placed for the respondent on the recent 
ruling of my learned brother and Ramesam, J., in Lahshmi^ 
Animal v. Kadiresan CheUiyar('2), but that rnliug has no 
cation to the present case. That; was an order passed by a! 
Court which had no iurisdiction and it was further held by my 
learned brother that the order in the case was not against the 
claimant as the sale was actually stopped. Here the sale was 
completed without any recognition of the claimant's mortgage 
right and the sale proceeds were allowed to be taken by the 
decree-holder in spite of his petition to retain them in Court. 
The two oases are thus quite dissimilar.

With all respect to my learned brother I am inclined to 
hold that the suit is barred by limitation under Article 11 and I 
would allow the Second Appeal and dismiss the suit with costji 
throughout. Bat as we are differing on the question of law 
raised in this case I agree to the order proposed by my learned 
brother.

In pursuance of the Order of Reference the Second 
Appeal came on for hearing before the learned Obief 
Justice.

O n  B e f e b e n c e —

K. F. KrisJmcmoami Aijyar for appellant.— The sait 
is barred by limitation under Article 11 of the Limitation 
Actj because the suit has been instituted more than one., 
year after the order was passed on the plaintiff’s claim

(1) (1918) I.L.R., 41 Mad,, 985 (F.B,), (2) (1921) 41 M.L.J., 198,



VOJj. XLV] MADRAS SERIES 835

petitions filed by Mm in tlie executing Ooiirfc. Tlie peti- 
tions are in effect claim petitions put in on tlie fooiino; of 
m.ortgage riglit. Any order passed on those? petitions, sukiiaeamChetxj
tlioiigli not after investigation, falls imdor Order XXI, 
rules 68 and 68, Civil Procedure (Jode, and conseqiiently 
falls nnder Article 11 of tlie Limitation Act. See Ven- 
hatarahzam v. BangcmiiuaJcaramail.) ; again Article 29, 
Limitation Act, will apply, for tlie plaintiff sues only for 
compensation for a wrongful act of conversion by sale, 
and tke suit is barred.

K. Bashyam for respondenfi was not called upon.

JtJDGMEXT.

SoHWABE, C.J.—'Tins Second Appeal is referred to me 
by reason of a difference of opinion between SrENOER 
and'KeishnaNj JJ., tlie referring Bencli. The question 
referred is whether the suit is barred by limitation.

The first article of the Schedule to the Limit,ation 
Act which is relied upon is Article 11. The effect of that 
article is that, where an order is made under the Civil 
Procedure Code, 1908, on a claim preferred, or objec­
tion made, to the attachment of property in execution of 
a decree, the limitation is one year from the date of the 
order. The facts of this case are these : Property wliich 
was mortgaged to the present plaintiff was seized in 
execution by the present defendant and brought to sale. 
The sale'-Avas advertised to take place on the 20tli 
of November 1913. On that day an application was filed 
on behalf of the plaintiff asking that the proceeds of the 
sale which was about to take place should be held in 
Court, because he claimed they belonged to him under 
hypothecation. I have very considerable doubt whether, 
in fact, that was filed before or after the actual sale and 
I am rather inclined to the view that it was filed after

Schwa ;?k, 
G J :

(1) (1918) IL .R .. W M a d ., 985 (F.B.).



abdcl the sale, because when the matter came before the Court 
nest day the Oonrt said that the sale was already con- 

S C N D A E A M  eluded and the decree-holder had got his. amount and 
Ghmas, the application. It is difficult to understand

how the Court could have done that if the petition 
was in time, and I am told that under Order XXI 
it is the recognized practice that you are too late 
altogether if you take your proceeding after the sale 
has taken place. If the petition was out of time it is 
quite easy to understand the order of the District 
Munsif. Otherwise it is yery difficult to understand 
how the District Munsif came to make that order. 
But however that may be, one thing, to my mind, 
is quite clear that the District Munsif dismissed that 
appHcation not on the ground of delay or anything of 
that kind, but on the ground, that he had no jurisdiction 
to hear it. He says •. “ The sale has taken place, I cannot 
hear this ”— that is how I interpret the order that he has 
made, and it is quite clear that he did not hear it. He 
did not consider the question whether or not there was 
a mortgage or whether or not the present plaintiff was 
entitled to the property or the proceeds of the sale. It 
was never considered at all. That being so, in my 
judgment, there is no order on a claim preferred within 
the meaning of the Limitation Act and no order within 
the words of rule 63, Order XXI, on a claim or objection 
preferred against the present plaintiff. Eightly or 
wrongly, in my view, the District Munsif simply said, 
“ I will not hear you.” It is argued, however, that, 
notwithstanding that, I am bound by the decision of the 
Full Bench of this Court in VenJcataratnam v. Manganaya- 
lca,nma{l)^ to hold that this was an order coming within 
the rules and Article 11 of the Limitation Act. I do not
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read that case to decide anythinc; of tlie kind. W h a t ABnri.
o  K a d i b

tliat case did was to take an order Avliicli -was made I37
S o m a -

’ tlie District Miinsif and referred to as E-xliibit Y wliicli sundaeah
C h e t t i a b .

I have sent for and examined, and treat tliat order as a —
S CH 4 S S s

refusal of tlie application on the ground tliat tliere had c.J. 
been laches or delay -wliioh 'brought the matter under the 
proviso to Order XXI, rale 68, which is in these
terms:

“  Provided that no such inyestigation shall be made where 
the Court considers th:i-t the claim or objection, was designedly 
or ■unnecessarily delayed,”

and the Fall Bench held, and held only, that where 
a decision is given on the ground that the matter has 
been designedly or unnecessarily delayed, that is a 
decision and an order against the applicant under Order 
XXI, rule 63, to which Article 11 applies. I think this 
is quite clear from the judgment of the learned Chief 
Justice and Beshagibi A t t a e , J, The latter says

“  The language of Order X X I, rale 63, leaves little room 
for doubt that all orders which negative the right set up by the 
claimant or the decree-holder are within the rule.”

Assuming that to be rightly decided, it does not
affect this case, because there is no order, in my judg- 
ment/j in this case negativing the rights set up by the 
claimant. It follows that I agree with BpenoeKj J., that 
this suit is not barred under Article 11 of the Limitation 
Act.

A n other point was taken and I have held that it  is 

covered b y  the term s of the reference though I confess 

I  have very  grave doubt on that subject because 

SpenoeBj J., decided it  one w ay and K rishnan , J., said  

nothing about it at a l l ; b u t I accept what I am  told , 

that h e, having said nothing about it , m ight have been  

going to differ about it, a u d it  was unnecessary for his 

decision to say anything about it  at all, in  the view  he  

took of the case on the other point, and that on its being

\rOL. XLV] llADRAS SERIES 83?
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abdui, pointed out to t ie  Court, tlie Court answered, “ W e ll, yo u r
K a d i s

point is coyered b j tlie Order of Reference.” Tiierefore, 
I think it is right that I should deal with the matter and 

Cĥ ak. parties from further expense and further hear-
scHWABE, matter too I  agree with SSp e n c e e , J. I  think

the matter is reallj concluded by the decision of the 
Privj Council in BarJiamdeo Prasad y. Tara Ghand{l). 
It would indeed be a singular thing if a person in 
possession of mortgaged property, by going through the 
form of a sale by Court auction to himself, got the 
mortgaged property in fact, but also by reason of the 
sale got the money, and were enabled to say when attacked 
by the mortgagee,

I have not gottbe mortgaged property at all ; I have got 
some money and the article hai'ring suits for money had and 
received is the article that applies; and I escape from liability 
and can retain both the money and the propertj,^'’

But the learned yakil argues,
“ you cannot sue for the money but only for the property; 

and if you sue for the property, you cannot succeed in this 
action but you must bring another.”

In Barhamdeo Prasad y. Tara GhmidQ.), it was held 
that proceeds of mortgaged property for the purpose of 
the Limitation Act are to be treated as within the meaning 
of Article 1-32 of the Schedule to -the Limitation Act. 
An action to enforce payment of money charged upon 
immoveable property, says the Privy Council, is within 
the meaning of Article 132. This is really an action to 
enforce payment of money charged upon the property. 
The money was charged on the property. The defenil- 
ant has got the property and I .cannot see how by 
himself conyerting the property into money he could 
bring into play articles of the Limitation Act other than

(1) (1914) 41 Calc., 664 (P.O.).



th ose  which, -would apply if he had not go verted it into abdul
-‘- -L •• R a d i r

m o n e y . i’-
T I C  . S OMA-Ij thereiore, anwRer the question of the referring sdndaham

ChktxiaIv#
Bench by saying- that the suit is not barred by limita 
tion. I, therefore, 
dismissed with costs.
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tion. I, therefore, hold that this Appeal must be

K.B.

APPELLATE CRIMINAL.

Before Mr. Justice Oldfield mid Mr. Justice Bamesam.

M O H ID E E N  P A K K IR I M A R A K K A .Y A B  (Accused), 1932,
P etitionER.*

Income-Tax Act {V II  of 1918), as. 40, 17̂  21 (3)— Indian 
Penal Code {X L V  of 1860), sec. 177— False verification — 
Presentation of 'petition—Jurisdiction o f Court, whether where 
verification made or petition presented.

A peraoa making a false verification in a statement under 
seciiiou 17 or 21 (3) of the Incoine-tax Act, 1918, can legally be 
tried under Sf̂ otiou 40 o£ the Act only by a Court; havinj  ̂jurisdic­
tion over the place where the verification was made and not by 
a Court haviug jurisdiction over the place where the petition was 
presoBtert.

P e titio n  under sections 435 and 439 of the Criminal 
Procedure Code prajdng the High Court to revise the 
order of N. K elu  Natar, Sub-Divisional Pirst-Olass 
Magistrate of Devakottaij in Calendar Case No. 79 of 
1921.

The facta are set out in the judgment,
G. S. Venhata AcJiariyar imd. M. 8. Bammiuja Ayyan- 
for petitioner.
Piiblic Prosec'uior ioY the Gro\Nii.

* Criminal 5.67181011 Case No. 12 of 192:^,


