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APPELLATE CIVIL.

Before Sir Walter Salis Schvabe, Kt., Ohief Justice,
Mr. Justice Coutts Trotter and 3Ir. Justice 

Kmnarasimnii Sastri.

1822,, NBTI A N JA N B YA L U  (Petitioner-Defendawt),
January A p PELLAHT,

V.

vSRI VEN U G O PALA RICE M ILL, Limited, T E N A L I  
( U e s p o n d e n t - P l a i n t i p f ) ,  R e sp o n d e j nT.®

Transfer of Frojoerty Act {IV  f /  1882), sec. <6 {h)~Swastivacli3i^
ka-vi Sermce Inam— Attachment in execution— Validity—
Opposed to public policy and to the nature o f  the interest.

Lands held on Swastivacliakjim service temire are not 
subject to attaclimenfc in execution of a decree, as the f-'ale of 
such lands is opposed to public policy and the nature of the 
Interest affected.

FakMam PiVay v. Seetharama Vadhyar, (1904) 14 M.L.J., 
134, Govinda Goundar v. Ramien, (1914) 25 I.C.; 600  ̂ Ven- 
kataranga Charlu v. Krishuamma Oharlu, (1911) 12 I.G., 710, 
approved.
L e t t e r s  P a t e n t  A p p e a l  against tlie judgment of A e d u b  

IIa h b Ij J ., in A p p e a l against fcb.e Order o f  K . K b ish n a m a '' 

A ch a k iy a r , District Judge of Guntur, in Appeal Suit 
No. 119 of 1918, preferred against tlie Order of A .  S. 
K eish nasw am i A y y a r , Temporary Subordinate Judge o f  

Guntur, in I .A ,  No, 1667 of 1917, in Original Suit No. 48 
of 1917.

The respondent decree-liolder attached tlie lands in 
dispute in execution of a decree against tlie appellant and 
th e  latter applied for their release on the ground that 
th e y  w e re  burdened with Swastivachakam service and 
therefore inalienable. Both the Subordinate Judge 
and the District Judge held that they were subject to

* Lettevs Patent Appeal Ko. 19 of 1920.



attacliment. Appellant, filed a Civil Miscellaneous Appeal AsJANsyiM 
%o tile Higli Court, wliich came on for hearing before Abdue 
Rahim and Sadasiva Ayyab, JJ. As Abdur Rahim, J., 
agreed witli the District Judge while Sadasiva Ayyar, J., 
did not, the Appeal was dismissed under section 98 of 
the Civil Procedure Code. Against this, the appellant 
preferred a Letters Patent Appeal.

Gh. Baghava Rao for appellant.—I contend that 
the land is not liable to attachment. It is a right to 
personal service and -within the proviso to section 60, 
clause ( f), Civil Procedure Code. The section is broad 
enough to include any property which is subject to service.
The land burdened with service is inalienable. It is 
a property falling within the meaning of section 6 (d) of 
the Transfer of Property Act and as such not transfer
able. It being subject to service, it is restricted in its 
enjoyment to the owner personally. It is also a public 
office and as such comes within the restriction of section 
6 (h). Moreover, the nature of the interest is personal.
It is also an implied term of the grant that the property 
will not be alienated. Under the orders of the Board
6i Revenue the G-overnment are entitled to forfeit the 
grant on alienation. It is a hereditary office meant to 
be enjoyed by a certain family only. Reference was 
made\ to Woodroffe and Ameer Ali’s Civil Procedure 
Code, 1902 Edition, 300, 301, Brimati Mallika Dasi -v. 
Ratanmani GhaJcervarti(l), Bajah Vm'mah Valia v. Bavi 
VurmaJi Kunlii KuMi{2)  ̂0-nanasmnhanda Pandara 8an- 
nadhi y. Velu Pandaram(S), Narasimma Thatha AcKarya 
y. Anantha Bhatta{Ai)̂  Durga Bibi v, Ghanchal Bam[h)^
Balckiam Pillay v. Seetharama Vad]iyar(6), Mamnyya v.

(1) (1897) 1 O.W.N., 498.
(2) (1876) I.L.R., 1 Mad., 235 (P.O.), 245.
(3) (1900) 28 Mad., 271 (P.O.), 279.

(4) (1882) I.L.B.» 4 Mad., 391, (5) (1881) I.L R., 4 All., 81.
(6) (1904) 14 134.
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AKJASETiw j)]iari’a SaMii{l), Venlntaraiuja Gliarlu y. Krislmmmna 
Spa vexc. Charlu{2)  ̂Govmda Gowmlm' v. Bamisn(^), Baj'ih Nilm- 
Hice m it.l, ome Singh Deo y . KasJiee 3IaUoon(4), Lotlihar

Wagle{^. The last lias not been followed anywhere 
else. It is referred to in Mmahsliisimdamm Pillai v. 
Ghoclmlmga Royer{^).

Reference was also made to Board’s Standing Order,
54.

K. Kamannci and P. NarmjcmmniiHi for respondent.— 
Eeference made to preamble of the Act. The Transfer 
of Property Act relates only to the transfer of property 
and not to the act of a Court in attaching a property 
and selling it in execution. It is one thing to say 
a man may not alienate but another to say a Court 
may not attach. Reference made to Golah Nath Roy 
GhowdJmj v. Maihira Nath Boy Gkoiodhry{7).

Si'HwABE, SoHWABB, C.J.—In this case an inam was granted by aC.Je ^
zamindar to tlie ancestor of tlie petitioner on terms that 
he should do Swastivachakam service in a temple and he 
and his family should enjoy the inam so long as they did 
this service. In I860 the Inam Commissioner confirmed- 
the grant “ to be continued so long as the service was 
perform ed.T h is appears from the extract from the 
Inam Register produced before us. The total area of 
the land comprised was about 10 acres, the produce or 
revenue from which would be not more than sufficient to 
provide a living for the inamdar for the time being.

A judgment having been obtained by the respondent 
against the present inamdar he applied to attach the 
land comprised in the inam in execution and he desires
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(1) (1913) 26 635, 636.
(2) (1911) 12 I.O., 710 j L .a„ 2 M.W.N., 473.

(3) (1914J 25 I.e., 600. (4) (1876) 25 W.R., 208.
(0) (1882; I.L.R., 6 Bom., 59G. (6) (1905) 15 10

(7) (1883) T.L.a., 20 Calc., 273



the Court to sell it to satisfy the judgmeut debt. On anjakeyalu 
behalf of the inamdar it is contended that so lonff as the Sa: Tekd-

, GOPALA
-services are rendered, the land is not saleable in execu- Btce mim,Lxd.
tion. Now, it is clear law, that the Court can only sell 
in execution property which the judgment-debtor can o.J. 
lawfully alienate, and the question to be decided is 
whether an inamdar can sell the property. It is argued 
on his behalf that it cannot be attached under section 
60 of the Code of Civil Procedure and is inalienable under 
section 6 of the Transfer of Property Act, Section 60 
of the Code of Civil Procedure forbids the attachment 
„of a right of personal service. In my judgment what is 
sought to be attached in this case is the land, and not 
the right of personal service, and therefore that section 
has no application. Section 6, sub-clause {d), of the 
Transfer of Property Act, includes among the properties 
that cannot be transferred “ an interest in property 
restricted in its enjoyment to the owner personally. ”
It is certainly arguable that this property is restricted 
in its enjoyment to the owner personally— owner ” 
meaning the inamdar for the time being. Although 
I think that is arguable, and it may be that this inam is 
covered by these words, I prefer to base my decision on 
another sub-section of the same section. Sub-section 
(f) provides that “  a public office cannot be transferred 
nor can the salary of a public officer.”  I do not think 
that this sub-section applies. Sub-section (h) provides 
that “  no transfer can be made (1) in so far as it is 
opposed to the nature of the interest affected, thereby 
or (2) for an unlawful object or consideration within 
the meaning of section 23 of the Indian Contract Actj 
1872,” that iSj which appears to the Court to be contrary 
to public policy. The latter portion has been incorpora-* 
ted in this sub-section by a later Statute. In my 
judgment the sale of Buch property is opposed to til©
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AsjAKETiic nature of tlie interest affected and also is contrary 
sei fLn-u- to public policy. The riglit to enjoy tlie property is 
Rira as long as the inamdar renders services in the perform^' 

—-I ance of which the public have an interest. If the 
bchwabi, p ro p e r ty  it is obvious that he -would in

all probability no longer perform the services ; and 
further, it is quite opposed to the nature of his interest 
and duty (namely, that he should enjoy the produce of 
the land as salary for the public services he has to 
render) that he should sell it or alienate it, leaving 
himself without the means of subsistence and without 
further interest in the place or in the performance of.., 
the services. It is also to be observed that, if the 
property were sold, the purchaser would get no title of 
any value, for at any moment the property might revert 
to the zamindar or the Government, as the case may be, 
when the inamdar ceases to render such services. 
Further, under Order LIT (1) of the Standing Orders 
of the Board of Revenue the Government can resume 
possession of a charitable or religious inam immediately 
on alienation.

The view that I am taking is supported by“ 
authority. In Pakhiam Pillay v. SeetJiarama Vadhyaril), 
B enson  and B hash yam A y y a n g a e , JX, held that any 
alienation of land which is held by a person as an emolu
ment attached to a spiritual office in a village is void 
against the rightful holder. In Grovinda G-oundar v. 
B am ien {2 ), which was heard by Sir J o h n  W a ll i s ,  O.J., 
and SESHAGmi A ty a e , X, it was held that a service inam 
is land wHch the owner is incompetent to alienate 
within the meaning of sections 31 (2) and 32 (1) of the. 
Land Acquisition A ct. It is true that a different Statute 
was in question but the principle underlying that case
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seems to be tlie same aR in tliis. In Venlmtarangrt Glmrlu, ANjiNEYAru 
V. KrisJinamnia G]iarht(l), a case of a sale in execution. SbiYenu-

GOPALA
A b d ije  R ahim  and A y l i n g ,  JJ., lield that an inamdar of eice Mitt,, 
land for services similar to this cannot alienate it. We — - 
Rent for tlie record of tliat case and found that the point 
had been raised and decided before the District Munsif 
and the District Judge. The point was also one of the 
groiinds of Appeal when the case came up before the 
High Court, and it must be tak en  on those facts, that 
the point was considered and decided by the Court 
that heard the Appeal. It is to be observed that 
one of the learned Judges in that case is the Judge 
who in this case takes the opposite view ; presumably 
his attention was not called to his previous decision in 
VenJiafamnga Oharhi v. Krishmmma Gharhi(l). In 
Bajah Nilmonee Singh Deo v. KasJiee Mahtoon(2), 
it was held by M i t t e r ,  J., that a service tenure 
can be sold in execution of a decree for the arrears 
of its own rent p ro v id ed  that the service due. from 
the holder be of a private kind, and personal to the 
plaintiff, but not where the service is of a public kind 
as in the case of a police jaghir. That lays down a 
proposition that land burdened with the p e rfo rm a n ce  

of a service of a public nature is inalienable. In my 
judgment this land was burdened with the performance 
of a service which is of a public nature.

In Vusa Chandrahantam v. Vusa 8uhbamyudu(S)^ it 
was held that an inamdar can alienate for his lifetime 
and in Midnapore Zamimlari Oompany v. Appayasmii 
Naiclcer{^)  ̂ it was held by Sir J o h n  W a li i s , C.J., 
and Spenobr, J., that a palayam, which is the holding 
of land for military services, was inalienable by the
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(1) (3911) 12 I .e ., 710 J (1911) L.R., 2 M .W.N., 473.
(2) ri876) 25 W.R., 206. (3) (19U ) 16 M.L.T.j 347.
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AxjisEMU oommon law beyond t ie  life -tim e of the holder and w hile
V, ^

Sbi Vsnc- lie rendered service.
Patr'Mni, Kow tlie question wlietlier or not tlie inamdar coiildr 

alienate tliis land during Ms Hfetinie wMle lie rendered 
scH jvBB, does not really arise directly liere, because the

present application is for sale of tlie land out and ou t; 
but, as the execution creditor would have a right, if such 
land is alienable for such period, to sell for that period 
if he could do so, I think it right that I should express 
my views on that subject. Those cases may be distin
guishable ; Midnapofe Zamindafi Company y. Appayasami 
Naii}!ceril). on the ground that it was a different kind of 
inam ; Ytmh Ghmdralmitam y .  Vusa Suhl}a,rayidu{2), on 
the ground that it means that the inamdar can let the pro
perty during the time that he is rendering the services. 
If that is the meaning I should fiud nothing objectionable 
in those decisions, foi* 1 co,n sec nothiiig contrary to the 
interest of the inamdar and nothing contrary to public 
policy in the letting by the inamdar of the land, so 
that although the land is cultivated by someone elsê  he 
provides for himself what was iutended. he should 
have, namely a subsistence out of the land. This he 
would get in the shape of rent which â nswers the purpose 
jiisi- as well as obtaining profits from the actual cultiva
tion of the land. But if those cases mean that he can 
sell out and out for the period of time during which he 
lives and renders services, I , do not agree with them, 
because such an alienation would in my view be quite 
contrary to public policy for the reasons I have already 
given,

1 %  were referred to a case, LotUMr v. Wagle{Z); 
This case was relied on by Abdur Rahim, J., in the 
Court below in this case as an authority in favour of the
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view tliat lie took that sncli land as is comprised in tHs anjanetalu 
inam could be alienated. Now tliat case was lieard Sei TEKn- 
"’By the Subordinate Judge and Assistant Sessions 
Judge before tlie passing of tlie Transfer of Property 
Act, 1882, and it is to be observed that the Transfer of 
Property Act was not made applicable to Bombay until 
1893 and therefore Avhen the case came up before the 
High Court, the Transfer of Property Act did not 
apply. That case turned on the interpretation of 
Bombay Act II of 1863 and we need not here consider 
whether the Court there took the right or the wrong 
view ; but it is an error to think that in that case it was 
held tl)at under the Transfer of Property Act, the 
interest of an inamdar to be enjoyed during his lifetime 
and while he renders services can be attached in execu
tion and sold, or that that case is an authority for the 
proposition advanced on behalf of the creditor in this 
case. The points raised in this case were not, and 
indeed could not be argued in that case.

It follows that in my judgment this Appeal must be 
allowed with costs throughout.

CouTTs T e o tte e , J.—I am of the same opinion and cotrwa 
I think that the result that my Lord has come to is ‘
consistent with the current of decisions in this Court.
There are no doubt decisions of this Court which say 
that an inamdar of this character can alienate by way 
of lease his inam property for a period. I believe in one 
decision to which I was a party , Kuppampi, Veiihata- 

: mJhiaJi v. Mumgula Sfieih Silar Saliih{l), it is said to the 
extent of his lifetime. Of course, then, it would be 
limited to the period during which he is willing to 
perform the services in respect of which he enjoys the
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anjanetalu inam; but I should like to point out tbat although it 
sai Venu. may be that he is entitled to grant a leasehold of the

GOPAtA .
Eihe Mitt, property during the period of his enjoyment, it by':fio~ 

— ■ means follows that it would not be contrary to public 
TRoi'rEM. policy that the right he has to create such a leasehold 

estate should be sold under the orders of Court, because 
then the result might be attained that the inamdar 
would have left upon his hands the burden of the service 
without continuing to enjoy the revenue of the property 
which was provided to keep him in sufficient comfort to 
be able to perform the services for which it was granted. 
I  agree that the Appeal must be allowed with coRts_ 
throughout.

kumasa- Kumaeaswami SiS'iR i, J.—I agree.SWAHI . xr T7
SArm,.T,
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Before Mr. Justice Oldfield ami Mr. Justice 
Ycnkafasuhha Iiao.

1922, SUDALAIM UTHU KU D D M BAN  (D kpeniunt- -
February 23. ^
____ ____ Petitioneu), PetitionifiB,

V.

AN’DI liEDDIAR (PLAiNTifi'—E espondbnt), R espondent.'*'

Civil Procedure Code {Act V of 1908), 0. IX,  r. 13-— Provin
cial Small Game Courts Act {IK  of  1887), see, 17 (1), 
proviso— Small Cause Suit—Ex parte decree— Setting aside 
of—Application within tvme—'Payment of full amount under 
see, 17 (1), proviso, after time limited--Delay, whether 
can he examed—Limitation Act {IX  of  1908)— Buies of High. 
Court.

Order IX , rale 13, Civil Procedure Code, is applicable to 
suits in Provincial Small Cause Courts, as the order has not

 ̂Civil Reyiaion Petitioa Ko. 43 J of i9g2.


