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Before Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Beverley. 
MULLICK ABDOOL GUFFOOE. a n d  a n o t h e b  ( P l a i n t i f f s )  v. MULEKA

AND OTHEBS (D E F E N D A N T S .)*

Mahomedan Law — Gift o f zemindaries let out on lease, and malikana rights— 
Moosh aa as applied to gifts of unpariitioned and undivided lands.

The rule of Mahomedan law that no gift can be valid unless the subject 
of it is in the possession of the donor at the time when the gift is made, 
has relation, so far as it relates to land, to cases where the donor professes 
to give away the possessory interest in the land itself, and not merely a 
reversionary right in it.

What is usually called possession in this country is not only actual or 
Jchas possession, but includes the receipt of the rents and profits.

There is nothing in Mahomedan law to make the gift of a zemindari, a 
part Or the whole of which is let out on lease to tenants, invalid. Nor is 
there any principle by which to distinguish malikana rights from the right to 
receive rents or dividends upon Government securities, and gifts of such 
a nature may be legally conferred under the Mahomedan law.

The doctrines of Mahomedan' law which lay down that a gift of an 
undivided share in property is invalid, because of mooshaa or confusion 
on the part of the donor; and that a gift of property to two donees 
without first separating or dividing their shares is bad because of mooshaa 
on the part of the donees, apply only to those subjects of gift which are 
capable of partition.

T h e  pla in tiffs, th e  tw o  m in o r sons o f L a tif f  H o ssa in  by  the ir 
m o th e r  as th 'eir n e x t  friend, b ro u g h t th is  su it  in  f o r m a  pauperis  

to  recover possession of ce rta in  p ro p ertie s  from  w hich  th e y  had 
b ee n  dispossessed.

T h e  follow ing genealogical ta b le  w ill show  th e  positio n  of the  
d iffe ren t p a r tie s  t o  th e  s u it  so far a s  is  necessary  for th e  purposes 
o f  th is  r e p o r t :—

MULLICK IIAHAM ALI.
________________!______________
I JAzum Ah. P ir  Ah.
I , _I________

Ibratnm  Ali. p* | 1 j

m. (1) Kaniz Fatima;, (2) Babbtfn. Ilajab Ali. Feda Hossain. Pearua. K infz Fatima.

i i .
Mahomed Ismail. Latif Hossain. Irsbad Trossatn.
m.'M uleka (deft. No. 1 ) m. Barsatun. m. Wajibnn (deft. No. 2.)

Abdool GafFoor. Mahhoob Hossain. G*ssa.
(plff.) (plff.) (deft. No. 3.)

* Appeal from Original Decree No. 230 of 1882, against the decree of
H. Beveridge, Esq., Judge of Patna, dated 20th January 1882.



VOL. X.] CALCUTTA SERIES. 1113

T he plain tiffs s ta te d  t h a t  Ib ra h im  A li d ied  in  1858, leav ing  
him  surv iv ing  M ahom ed Ism ail, h is  son, a n d  tw o  -wives ; an d  th a t ,  
a lthough according to  M a h o m e ta n  law , th e  son  w as e n tit le d  to  a  
14-anna share  in  Ib ra h im ’s e s ta te , a n d  th e  tw o  w ives to  a  1 -an n a  
share each, y e t u n d e r  a n  a rra n g e m e n t to  w h ich  M ah o m ed  Ism a il 
had consented, B ab b u n , w ho w as a  n ic c a  w ife, to o k  as h e r  sh a re  
mouzah M ora an d  a  m ocurra ri o f m ouzah  M orari, an d  th e  re s t  of 
Ib rah im ’s e s ta te  fell to  th e  sh a re  o f K an iz  F a tim a , o v er w hich  she 
had a  lien for h e r  u n p a id  dow er to  th e  am o u n t o f  Rs. 40,000.

T hey  fu rth e r  s ta te d  t h a t  M ahom ed  Ism a il d ied  in  1862, leav in g  
as h is he irs  h is  m o th e r  K an iz  F a tim a , h is  w idow M uleka, a n d  h is 
father’s cousin B a ja b  A l i ; a n d  t h a t  a t  th is  tim e  Ib ra h im ’s e s ta te  
still rem ained  in  th e  possession o f  K an iz  F a tim a  ; th a t ,  M u ssam u t 
Pearun, a  cousin o f  Ib ra h im  A li an d  s is te r o f K an iz  F a tim a , d ied  
in  1876, leav ing  a  son, I r sh a d  H o s s a in ; a n d  th a t ,  K an iz  F a tim a  
died in  1876 le av in g  as  h e r  h e irs  th e  p la in tiffs, th e  g randsons 

of h e r  b ro th e r  F e d a  H ossain , a n d  th e y  su b m itte d  th a t  on h e r  
dea th  th e  w hole o f h e r  e s ta te  v es ted  in  th e m .

T hey  also co n ten d ed  th a t  a n  a lleg a tio n  m ade  by  M ahom ed 
Ishm ail, d e fe n d an t N o. 1, in  ce rta in  p rio r  lega l proceedings, to  th e  
effect th a t  K an iz  F a t im a  h a d  e x e c u te d  a n  ik ra rn a m a , d a te d  th e  
18th  J u ly  1873, d ec la rin g  t h a t  th e  sh a re  in  Ib ra h im ’s e s ta te  was a  
12-anna share , th e  rem a in in g  4 -an n a  sh a re  be lo n g in g  to  M uleka, 
was u n t r u e ; an d  a s se r te d  th a t  I r s h a d  H o ssa in  h a d  fab rica te d  a  
deed o f g ift, d a te d  th e  2 5 th  O c to b e r 1875, p u rp o r tin g  to  b e  
executed  b y  K an iz  F a tim a , an d  to  assign  in  g if t  a ll h e r  p ro p e r ty  
to  h e r  d au g h te r-in -law , M u lek a  (d e fen d a n t N o. 1), a n d  to  I rsh a d  
H ossain, th e  an ces to r o f d efen d an ts  2 a n d  3 ;  th e y  den ied  th e  
s ig n a tu re  o f K an iz  F a tim a , a n d  co n ten d ed  t h a t  ev en  i f  i t  h a d  
been  ex e cu ted  b y  h er , th e  g if t  w as inva lid , in asm u ch  as i t  
p u rp o rted  to  b e  a  g if t  -of a  jo in t  u n d iv id ed  p ro p e r ty  u n d e r  w hich  
th e  donees h a d  n ev e r ta k e n  possession.

T h e  p ro p erty , th e  s u b je c t o f th e  g ift, consis ted  o f sev era l zem in- 
daries, a n d  shares in  zem in d a ries  le t  o u t to  te n a n ts  ; c e r ta in  lak h era j 
p ro p ertie s  leased  o u t to  te n a n ts  ; c e r ta in  m a lik a n a  r ig h ts  ; a n d  a  
considerab le  q u a n tity  o f house p ro p e r ty  a n d  g a rd e n  lands. W ith  
reg a rd  to  m ou’zah  M orari, th e  m o cu rra ri o f  w hich  has b een  g ra n te d  
by Ib ra h im  A li to  M u ssam u t B a b b u n  for h e r  life , th e y  asserted
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th a t ,  on h e r  d o a th , th e  m ouzali r e v e r te d  to  Ib ra h im  A li, a n d  th a t,  
th e re fo re , a  4 -a n n a  sh a re  th e re in  p assed  to  K a n iz  F a tim a , 
a n d  a  1 2 -a n n a  sh a re  to  th e m  ( th e  p la in tif fs ) , a n d  t h a t  on  th e  
d e a th  o f K a n iz  F a t im a  th e y  b ecam e  e n t i t le d  to  th e  e n tire  16 
an n as, an d  th a t  th e  d e fe n d a n t N o . 1 a n d l r s h a d  H o ssa in  h a d  n ev er 
b e e n  in  jiossession o f th is  m ouzali, i t  h a v in g  b e e n  re n te d  to  
d e fen d an t N o, 6 u n d e r  a  d u r  -m o c u r r a r i  b y  d e fe n d a n ts  4  an d  5, 
th e  h e irs  o f  M u ssam u t B a b b u n .

T h e y  th e re fo re  b ro u g h t th is  s u i t  ( s ta t in g  t h a t  th e  d efendan ts 
h a d  d ispossessed th e m  on t h e  1 s t  Ikfagh 1285, F . S., from  ce rta in  of 
th e se  p ro p ertie s , a n d  h a d  o b s tru c te d  th e  co llec tio n  o f  r e n ts  from 
o th e rs  o f th e m  on  th e  5 th  F a lg o o n  1285 , F . S.), to  h a v e  i t  declared  
t h a t  th e y  'were e n tit le d  to  th o  e s ta te s  in  w h ic h  M u ssam u t B ab b u n  
h a d  a  life i n t e r e s t ; a n d  fo r possession  o f  th o  e s ta te s  b e lo n g in g  to  
K a n iz  F a t im a  a s  h e r  h o ir-a t- law , a n d  for th e  c a n c e lm en t o f  th e  
deed  of g if t, d a te d  2 5 th  O c to b e r 1875 .

T h e  d e fen d an ts  co n ten d ed  t h a t  m o u z a h  M o ra ri h a d  b e e n  g ra n te d  
to  M u ssam u t B a b b u n  from  g e n e ra tio n  to  g e n e ra tio n  u n d e r  a  deed, 
d a te d  th e  3 0 th  A u g u s t 1 8 5 0 ; t h a t  th e  i k r a n m n a h  o f  th e  18 th  
J u ly  1873, a n d  th e  'd e e d  o f  g i f t  of th e  2 5 th  O c to b e r 1875, w era 
b o th  v a l id ; a n d  th e y  a sse r te d  t h a t  th e y  h a d  b o en  p u t  iu  possession 
u n d e r  .the la tte r , an d  th a t  th o  p la in tiffs ’ s u i t  as re g a rd s  a n y  dis
tu rb an ce  o f  th e s e  d o cu m en ts  w as b a r re d  b y  lim ita tio n .

T h e  S u b o rd in a te  J u d g e  found, (1) t h a t  t h e  p la in tiffs  w ere  th e  
grandsons of K an iz  F a t i m a ; (2) t h a t  th e  ik r a r n a m a h  a n d  h iba-  

n a m a h  w e re  b o th  ex e c u te d  b y  K a n iz  F a t i m a ; (3 ) t h a t  th e  defen
d an ts  h ad  b e e n  in  possession u n d e r  th o  M h a  d u r in g  t h e  life tim e 
o f K an iz  F a t i m a ; (4) t h a t  th e  m o c u r r a r i  g ra n te d  to  M ussam ut 
B a b b u n  w as n o t  l im ite d  t o  l io r  life  o n ly ; (5 )  t h a t  th e  s u i t  w as no t 
b a rre d  as re g a rd e d  th e  h i lu ,  a lth o u g h  i t  w as so b a rre d  a s  concerned 
ih e  i /c r a m a m a h  o f  1 8 7 3 ; (6 ) t h a t  th e  e s ta te  g iv e n  b y  t h e  h ib a  *wag 
a n  u n d iv id ed  e s ta te , o f w h ich  th e  co llec tions were-'separ& te, a n d  th a t  
g ifts  o f  defined  sh a res  w ere n o t  lia b le  to  t h e  ob jec tio n  o f  m o o s h a a  \

(7) t h a t  th e  h ib a  defined  t h e  sh a re  to  b e  g iv e n  to  e a c h  donee, 
a n d  t h a t  th e s e  b e in g  no p re c e d e n t e x a c tly  in  p o in t, and. tUQ 
M ahom edan  docto rs h a v in g  d isa g re e d  as  to  w h e th e r  a  g if t  to  tw o 
p e rso n s  w as in v a lid , t h e  ru le  to  b e  a p p lie d  m u s t  b e  t h a t  of e q u ity  
a n d  good conscience, ( th e  case  n o t  b e in g  n ecessa rily  g o v e rn e d  by
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Mahomedan law, inasm uch  as s. 24  o f A c t V I  o f 1871 d id  
not apply to  g ifts  , an d  th a t  accord ing  to  th a t  ru le , th e re  was 
nothing in eq u itab le  in  th e  g if t b y  K an iz  F a t im a  to  h e r  s is te r’s 
son and h er son’s widow ; h e  th e re fo re  d ism issed  th e  su it.

Plaintiffs appealed  to  th e  H ig h  C ourt.

Mr. Ttvidale, M oulvi M ahom ed Y u s u f  a n d  B a b u  S a lig ra m  

Singh for th e  appellan ts.

Mr. Tvndale .— T h e  g if t u n d e r  th e  Mb a is  mooshaa, as b e in g  
a gift of undiv ided  p ro p erty , th e  P riv y  C ouncil case o f M ussam at 

Ameeroonissa Khatoon  v. Mussamat Abedoonissa Khatoon  ( l ) i s  d is 
tinguishable, as th e  e s ta te  th e re  w as se p ara te , a n d  h a d  se p a ra te  
collections and  sep ara te  num bers. I  a d m it th a t  ou r re n ts  a re  also 
separately collected, b u t  th e  donees ta k e  th e  w hole o f th e  p roperty . 
In vol. I l l ,  H a m ilto n ’s H edaya, pp. 293, 294, 295 IShafei is q u o ted  

as laying down th a t  a  g if t  o f a n  u n d iv id e d  p ro p e rty  is invalid . 
BaUie in  p. 520, 2nd  E d., says t h a t  a  g if t o f th a t  w h ich  does n o t 
admit of p a r ti t io n  is  in v a lid , ev en  i f  possession is tak en . I n  
Macnaghten’s Mahomedan L a w , chap. v, s. 6, i t  is  sa id  t h a t  “ a  
gift of p roperty  w hich  is u n d iv id e d  an d  m ix ed  w ith  o th e r  
property is void.”

[Gakth, C .J.— T h a t ev id en tly  refers to  th e  donor re ta in in g  a  
portion in  his own hands.]

The precedent c ited  a t  p. 199, Macnaghten, “ o f a  M usalm an  
dying leaving th re e  w ives,” is a n  exam ple  o f o u r  case. A lso  see 
case 8 on p. 203, an d  th e  case on p. 214, q u es tio n  4.

A gift of an  un d iv id ed  share  is inva lid , see M ussam at Banoo  

Beebee v. Fultheroodeen Ilose in  (2 ). I  d is tin g u ish  th e  P riv y  C ouncil 
case in 23 W . R ,  because th e re  th e y  go u p o n  th e  defin ition  o f th e  
word “ estate” u n d e r  th e  B en g al A c t a n d  R egu la tions, a n d  h ere  
we have no question  of a  rev en u e-p ay in g  es ta te .

l i e  case of Neermullee Bebee C h o w d h ra in  v. Assudonissa Bebee

(3) decides th a t  a  g if t w ith o u t seizin is invalid , th e  v illages b e in g  
divided. [Garth , C .J .— I t  does n o t a p p e a r  t h a t  possession w as 
■taken.] Possession was o rdered  to  b e  g iven , see p. 289.
: As to a g ift to  tw o  persons, see H edaya , vol. I l l ,  B k. X X X , 
p. 298, B a illie ’s M ahom edan  L a w ,  2 n d  Ed., p . 524-525. T h e  donor

(1) 23 W. JR., 208. (2) 2 Select Rep., 180 (183.)
(3) 6 Select Rep., 286.
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in  o u r case  gave  8 an n as to  one  p erso n , a n d  4  an n as  to  th e  o ther. 
T h ia  is in v a l id  S ee  H e d a y a ,  vol. 3 , B k . X X X , C h. I ,  p . 295.

T h e  case  o f  M i r z a  K a a i m a l i  v. M i r z a  M u h a m m a d  H o s m  (1),. 
show s t h a t  b e tw een  th e  S u n is  a n d  S h e a h s  th e r e  is  a  d ifference as 
to  th is  p o in t. W o a re  S u n is , a n d  th e y  sa y  su ch  a  g if t  is  invalid .

T h e  case o f A z e e m o o d i n  v. F a t i m a  B eeb ee  (2 ) show s th a t  a  
g if t  of a  p o rtio n  w ith o u t d iv is io n  is  in v a lid . [Beverley, J.—  

T h a t  is  a  g if t  to  o n ly  one  person .] I n  B a i l i e ,  2nd  E d., pp . 616, 
529, i t  is  la id  dow n t h a t  i f  a  m a n  g iv es  p ro p e r ty  w ith  crops upon 
i t  a n d  gives th e  la n d  w ith o u t t h e  cropa o r crops w ith o u t th e  land, 
i t  is in v a lid  ; t h e  g if t is o f  su c h  a  n a tu r e  i n  our case.

M oulv i M o h a m e d  Y u s u f  on  th e  sam e  side.
T h e  t i t le  w hich  th e  p la in t if f  seeks to  en fo rce  is  t h a t  o f  a n  heir», 

an d  th e  d e fen d an ts  re s is t h is  t i t l e  b y  s e t t in g  u p  a  t i t l e  derived 
from  th e  a n ces to r  w i th o u t 'a n y  co n sid e ra tio n . T h e  M ahom edan 
law  is opposed  to  a u  o w ner d e fe a tin g  th e  la w  o f in h e r ita n c e , R a n ee  

K h u g o o r o o n is s a  v. F n a y u t  H o s s a i n  ( 3 ) ;  A b e d o o n is s a  K h a to o n  

v. A m e e r o o n i s s a  K h a to o n  (4.) W h e re  a n  ow ner p a r t s  w ith  his 
p ro p e rty  w ith o u t considera tion  th e  law  s te p s  in  ; h e  c a n  only  will 
aw ay  £  o f  h is  e s ta te , a n d  w h ere  th e  h e irs  a re  po o r i t  is  n o t  rig h t 
for h im  to  m ak e  a  w ill a t  alL T h is  a lso  ap p lie s  to  g ifts. See 
E nya , vol. I l l ,  p. 21. I n  o u r case th e  a p p e lla n ts  a r e  so p o o r th a t  
th e y  su e  in  f o r m d  jjta w p e r is , a n d  d e fe n d a n t haa b y  m e a n s  o f a  g ift 
done w h a t sh e  could  n o t  do  b y  w ill. A  g if t  is  t v m le e k  (the  
con ferring  o f th e  r ig h t  o f  ow nersh ip ) o v er m a t  (p ro p e rty )  w ith o u t 
a u y  exch an g e  o r considera tion , a n d  in  o rd e r  to  b e  v a lid  i t  m u st be 
p e rfec ted  b y  possession. U n d e r  M ah o m ed an  law  th e re  is only 
one  w ay  o f en joy ing  possession, a n d  t h a t  is  b y  b e in g  ac tu a lly  in  
possession, i .e ., in  k h a s  possession, a n d  th e re fo re , i f  y o u r lessees 
a re  ia  possession you  c a n n o t b e  sa id  to  b e  in  possession. Y ou  are 
sa id  to  b e  in  possosaion i f  a t  a n y  t im e  th a t ,  y o u  a r e  in c lin ed  to 
e n te r  in to  y o u r p ro p e rty  n o  p e rso n  co u ld  p re v e n t  you. Pos
session b y  a  tru s te e  or a g e n t  is  possession  of. th e  ow ner, b l i t  ‘pos
session ‘b y  a  u su rp e r is n o t  so, b u t  as u n d e r  th e  M ah o m ed au  law 
th e re  is  no  such  th in g  a s  lim ita tio n , th e re  is  n o t  therefore 
any n ecess ity  for a  d is tin c tio n  b e tw e e n  adverse  possession and

(1) 6 Select Rep., 213. (2) 1 Select Rep.. 24.
(3) L. 11. 3 I. A. 291. (4) 9 W . H., 266.
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possession  t h a t  is  n o t  so. M a c n a g k te n ,  M a h . L a w ,  ch. X I I .  p a ra . I .
A s  re g a rd s  such, o f th e  g if t , i n  th e  p re s e n t  case, as w as o f  p ro 

p e r ty  le t  o u t  on  lease, I  say  t h a t  in  th e  case  of a  lease , a n  ow ner 
is  n o t  in  possession u n d e r  th e  M ahom edan  law , th o u g h  h e  is 
r ig h tfu lly  e n t i t le d  to  it. I  also say  t h a t  m a l  o r  a y n  does n o t 
in c lu d e  inco rpo rea l p ro p e rty , a n d  i t  on ly  m ean s p ro p e r ty  o f  w hich  
th e  o w ner ia in  possession, a n d  m ere  r ig h ts  c a n n o t be sa id  to  h e  
m a l .  S ee  B a i l i e ' s  M a h . L a /w  o f  B a le , in tro d u c to ry  p . x ii, p p . 50 
a n d  51 n o tes , w h a tev e r cou ld  "be th e  su b je c t m a t te r  o f a  sale 
can  b e  th e  su b je c t m a tte r  o f  g ift. T h e  sa le  of fish  n o t  y e t  c a u g h t 
is  n u l l  (see H e d a y a , vol. 2, p . 432), so is  g rass  grow ing o n  a  com m on 
(435 .) M ere  r ig h ts  a re  n o t  p ro p erty . H e d a y a ,  vol. 2, p p . 440 , 441 , 
show s t h a t  a  r ig h t  o f  w ay c a n n o t be  th e  su b jec t o f  sa le  or g if t, be
cause  i t  is  n o t  p ro p erty . Ix l th is  case som e o f th e  la n d s  w h ich  a re  
g iv e n  a re  te n a n te d  lands, a n d  as  su eh  th e y  can n o t b e  th e  su b je c t 
o f  g ift, as th e  ow ner is  n o t  in  possession, an d  h e  can n o t p u t  th e  
donee  in to  possession. S ee  B a il ie ’s  D ig e s t ,  2 n d  E d ., 588  ; H e d a y a ,  

B k. X X X , p . 2 9 1 ;  M a c n a g h te n ’s M a li. L a w , p . 240, an d  p . 202 (no te ) 
case V I. p . 205. T h e  case o f M o h i n u d i n  v. M a /n c h e rsh d h  (1 ) 
show  th a t  a  person  can n o t m a k e  a  g if t  o f p ro p e rty  in  th e  h a n d s  o f 
a  m o rtg ag ee . S ee  also N i z a m u d d i n  v. Z a h eed a  ( 2 } ;  S y a d  

K a s u m  v. S h a is ta  B ib e e  (3 ).

[G a r t h , C.J.— -The donor can give the light to receive the rents, 

and that is all that purports to be conveyed in this case.]

T h e  r e n ts  a re  n o t  ea r m ark ed , how  can  th e y  be t h e  su b je c t o f  
g i f t  A  p e rso n  can’t  ev en  m a k e  a  g if t  o f lease-ho ld  p ro p erty . 
T h e re  a re  o rig in a l A rab ic  a u th o ritie s  in  su p p o rt of m y  co n ten 
tio n , v i z . ,  D o r r u l  M o k h ta r  B o o k  o n  G if t ,  635 ; T v M o m e e , vol. H L - 
B o o k  o n  G i f t ,  398, e x p la in s  th e  la s t  te x t,  an d  clearly-, s ta te s  th a t  
a  g if t  o f  p ro p e rty  in  t h e  h a n d s  o f  a  lessee, is b a d ; F u ta w a ,  

A l u m g i r i ,  vol. IV , B o o k  o n  G if t , chap , V I ,  5 4 6 ; B a i l i e ’s  D ig e s t ,  
5 2 9 ;. H a m a m A  B o o k  o n  G if t ,  4 43 ; F u t a w a  E n g r a w i ,  vol. I I ,  
B o o k  .o n  G i f t ,  259 ; cmvd  th e  m a r g i n a l  n o te  to  F u ta w a  E n g r a w i ,  

vol. I I ,  2 5 9 a n d  A y n e e ,  a  co m m en ta ry  on  th e  X a n z o o d  

D a g u a iq  B o o h  o n  G if t ,  283 .
A s  to  th e  p ro p e rtie s  h e ld  b y  te n a n ts  o n  th e  B hooli te n u re , th e  

"  h ib a ” is. in v a lid  on tw o g ro u n d s : (1) because  th e  o w ner h a d  a  

(1) I. L. .R. G'Btim., 660- (2) <> N. W. P,, 34Q. (S) 7 N. W. P., 314.
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sh a re  in  th e  crops •which th o  d e e d  does n o t  p u rp o r t  t o  g ive, a n d  
w h ich  th e re fo re  is  n o t  g iv e n ; a n d  (2 )  b e c a u se  on  a c c o u n t o f  th e  
ry o ts ’ sh a re  o f th e  crops t h e  r ig h ts  o f  th i r d  p a r t ie s  w ere  con
ce rn ed  in  t h e  su b je c t o f g if t. A s  to  th o  f ir s t  g ro u n d  see  B a i l i e ’a 

D ig e s t ,  528 ; a n d  as to  th e  socond g ro u n d  see  B a i l i e ’s  D ig e s t ,  

529 ; a s  to  t h e  in v a lid ity  o f a  g if t  o f  a  th in g  o ccu p ied  w ith  th e  p ro 
p e r ty  o f  th e  donor, see I n a y a h ,  vol. IV , B o o k  o n  G if t ,  2 3  ; K i f a y a h ,  

vol. I l l ,  B oole o n  G if t ,  6 7 7 ;  T u h ta w e e ,  vol. I l l ,  B o o h  o n  G if t , 
397  ; F u t a i v a  K c iz e e  K h a n ,  vol. IV , c h a p te r  o n  G i f t  o f  M o o s h a a ,  

1 7 5 ;  F a t a w a  A l u m g i r i ,  vol. IV , B o o k  o n  G i f t ,  521, an d  
P t .  I I ,  p .  5 2 9 ’, F u t a w a  Q im j a ,  B o o h  on  G if t ,  2 1 5 ;  F u ta w a  

F n g r a i v i ,  B o o h  o n  G i f t ,  vol. I I ,  2 7 1 ;  F u t a w a  F u s o o l  E m a d e e , 

vol. I I ,  7 5 7 ;  F u t a w a  E n g r a w i ,  B o o k  o n  G if t ,  263.
A s to  th o  p ro p e rty  in c lu d e d  in  th e  g if t, w h ich  co n sis ts  o f a n  

u n d iv id ed  sh a re  in  ce rta in  v illages, su c h  a  g if t  is  in v a lid  o n  th e  
g ro u n d  o f M o o sh a a , see B a i l i e ’s  D ig e s t ,  2 n d  E d , 523  chap. I I  ; 
D o r r u l  M o k h ta r ,  B o o k  o n  G i f t ,  633  ; R u d d u l  M o k h ta r , vol. IV , 
B o o k  o n  G if t ,  7 8 5 ;  S h a r e h  V e k a y a ,  B o o k  o n  G i f t ,  29,3; 
F u ta w a  K a z e e  K h a n ,  vol. IV , o n  G if t  o f  M o o s h a a ,  172, 1 7 4 ; 
F u ta w a  I l e m a d a y a ,  B oole o n  G i f t ,  705 . T h o  reaso n  for su ch  a  
g if t  b e in g  in v a lid  is, t h a t  t h e  o w n er is  n o t  a b le  to  g iv e  possession 
o f u n d iv id ed  shares to  th e  donees.

A s to  th o  p ro p e rtie s  in  w h ich  th o  d o n o r h a d  on ly  a  lessee 's  rig h ts , 
such  an  in te re s t ,  v iz ., t h a t  o f  a  tic cad a r, is  n o t  m a l ,  t h e  su b jec t o f 
th e  g if t  w as n o t  in  ex istence , a n d  th e re fo re  cou ld  n o t  b e  given 
aw ay. (S ee  T a h ta w i ,  vol; I I I ,  p. 4 ).

A s  to  th e  g if t  o f th e  m a l i k a n a  r i g h t s ,  th o  m a l i k a n a  w as n o t  in  
ex istence  a t  th e  t im e  o f t h e  g if t, i t  is  o n  t h a t  g ro u n d  invalid . 
I t  is  n o t  a  d e b t  d u e  to  t h e  d o n o r w h ich  is  sp ec ia lly  v a lid a ted  
ow ing  to  necessity , see B a i l i e ’s  D ig e s t ,  chap . I l l ,  532  ; th e  capa
c ity  to  p ro d u ce  i t  .is e x is te n t, b u t  n o t  th o  th in g  itse lf. T h e re  is no 
analogy  b e tw e e n  th e  g if t o f  a  d e b t  a n d  th e  g i f t  o f  m a lik a n d -  

See as to  t h e  g if t  o f deb ts, R u d d o l  M o k h t a r ,  vol. IV , B k . o n  G if t ,  

M isc e lla n e o u s , 7 9 5 ;  F u t w a  J f e m a d y a ,  B k .  o n  G if t ,  7 1 4 ; .  F w m m  

E n g r w m ,  vol. I I ,  B k . o n  G i f t ,  2 5 8 ; F u t a w a  E n g r a / m ,  vol. II> 
B o o k  o n  G if t ,  p . 263.

A s re g a rd s  th e  g if t  of c u ltiv a te d  lan d s, th e  g if t i s  b a d , as in  
g iv in g  tw o  b ig h as  o u t o f 20 b ig h as, th e  d o n o r haa specified  th e se  tw o



VOL. X.] CALCUTTA SERIES. 1119

b ig h a s  b y  g iv in g  on ly  th e  b o u n d a rie s  o f  t h e  20  b ighas, a n d  th e  
su b je c t o f  t h e  g if t  is  th e re fo re  in d e te rm in a te  a n d  undefined .

T h e  w hole g if t  is  also b a d  as b e in g  m ad e  in  fav o r o f  tw o
persons. T h e  "  confusion” in  su ch  a  g if t  is  on  th e  p a r t  o f  th e
donee  ; as  to  th is , A boo H a n e e fa  ho lds i t  in v a lid , an d  th e  F u ta w a  

is  acco rd in g  to  th i s  view, S u d d o o l  M o k ta r ,  vol. IY , p . 780-781  > 
D o o r u l l  M o jc ta r ,  p . 8  ; a n d  T a h tc m i ,  vol. I l l ,  p. 176  : w h ils t 
M ah o m m ed  says i t  is  valid . W h e n  th e  donor h a s  a  sh a re  ; an d  
g ives i t  to  tw o  persons th e r e  is  confusion on b o th  s id e s ; a s  to  
th is  th e r e  is  no  difference o f  opinion. S ee  B a i l i e ’s  D ig e s t , 524  an d  
n . 5 2 5 ;  H e d a y a ,  vol. I l l ,  B h . o n  G i f t ,  298 ; A iy n e e t vol. IY> 
B k  o n  G if t ,  599-; I n a y a h ,  vol. IV , p . 3 0 ;  N a ta y e jo l a f a r ,  vol. H I ,  
B k . o n  G if t ,  6 7 2 ;  S h a r e h  V eJeaya , B k . on  G if t ,  292-293.

C a n  th e n  su ch  a  g if t a s  th e  p re s e n t  b e  re n d e re d  v a lid  by
possession  ? I  say  no, b e cau se  th e  g i f t  is  “ confused" on  b o th  
sides. S ee  B a i l i e ' s  D ig e s t ,  523-524.

M r. E v a n s ,  M r. A m i r  A l i  a n d  M r, G. G r e g o r y  for th e  res
po n d en ts ,

M r. E v a n s .— T h is  is th e  firs t t im e  su ch  ob jections h av e  b een  
ta k e n  to  a  g if t  o r sa le  o f  p ro p e r ty  in  th e  - h a n d s  o f ry o ts . A s to  
th e  p ra c tic e  o f  h ib b a , i t  i s  p re v a le n t am o n g s t M ahom edans in  
o rd e r to  av o id  th e  M ahom edan  law  o f  in h e rita n c e . I t  is  p o in te d  
o u t in  11 Moo. I .  A ,  517, t h a t  a lth o u g h  M ahom edan  law  is  
s t r ic t  w ith  re g a rd  to  th e  law  as to  wills, i t  is  n o t im p ro p e r to  m ak e  
a  h ib b a . [M oulvie M o h a m e d  F u s u /-—T h a t  is  a  S h e a h  case,] 
T h e  S h e a h  law  m akes n o  difference as regards s e is in ; a t  a ll 
even ts, a n y  difference t h a t  th e re  m ay  b e , w as n o t  b ro u g h t to  th e  
n o tice  o f  th e  P r iv y  Council. A s to  g if ts  o f  te n a n te d  .lan d s b e ing  
valid , see J a f f e r  K J ia n v .  H u b s lie e  B eeb ee  ( 1 ) ;  th e re  t h e  la n d  was 
in  posaession o f ’ryo ts, a n d  th e  q u estio n  w h e th e r th e  a tto rn m e n t 
b y  ry o ts  to  th e  h u sb an d  w as-sufficient, a n d  i t  w as held  i t  w a s ; also 
N u n i a  S in g h  v. M e e r  J a f i e r  S h a h  (2), a  case as to  t h e  v a lid ity  
o f ,the g if t  o f  a  v illage. A lso  Q a s im  A M  v; F u z u n d  A H  -(3), w here  
th e re  w as a  g if t  o f  a n  u n d iv id ed  sh a re  .to t w o  peo p le  jo in tly  
o f  c e r ta in  te n a n te d  lands, a n d  i t  was h e ld  a  good gift; A n d  th e

(1) 1 gel. Rep., 12; (2) 1 Sel. Rep., 5.
;3) 1 Sel, Rep., J13.
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questio n  of m o o sh a a , waa n o t  ev en  ra is e d  in  th e  case. S ee  also 
th e  ease o f A n u n d o h u n d  R a i  v. K i s h e n  M o h u n  B i m j o l a  (1 ).

T h e  caso of M u s s a m a t  M a h tu b  K h a t o o n  v. M u s s a m a t  M u n a ja t  

K h a to o n  (2 ), w as a  g if t  o f  la rg e  zem in d a rie s , th e  la n d  m u s t  have 
b e e n  te n a n te d .

I n  A m i n a  B i b i  v. K h a t i j a  B i b i  (3), th e re  w ere  re n te d  
bouses g iv e n ; a n d  i t  w as th e re  a lso  co n sid ered  t h a t  se isin  by  
co llec tion  o f  r e n ts  w as good  seisin .

Aa re g a rd s  th e  te x ts  c itc d  b y  th e  o th o r  side, I  d o  n o t  consider 
t h a t  th e y  re fe r  to  th o  tra n s fe ra b il i ty  o f  r ig h ts , o f  incorporeal 
r ig h t s ; b u t  i f  th e y  do, t l io n  s u c h  v iew s a re  now  obsolete . B a ile e  

in  h ia  In tro d u c tio n  to  th o  E d . o f  1865 , p. 23, p o in ts  o n t th a t  
th e  law  o f sa le  h a s  becom e o b so le te  a s  to  c e r ta in  te x ts .

T lie  ob jec tions ra ised  b y  th e  o th e r  s id e  w ero n o t  ra is e d  in  th e  
cases o f  A m e e ro o n i& s a  K h a t o o n  v. A b e d o o n is s a  K h a to o n  (4) j 
M u h a m m a d  F a iz a h m a d  K h a n  v. G h u lc tm  A h m e d  K h a n  ( 5 ) ;  or 
H i i j i  M a h o m m c d  F a i z  A h m e d  K h a n  v . H a j i  Q o la m  A h m e d  

K h a n  (6).
I n  A b e d o o n e s s a ’s  case th e  P r iv y  C o u n c il ex p ressly  say  th a t  

defined  co llection  o f  r e n ts  m a y  b e  th e  s u b je c t o f  g i f t ; and, th e  
A llah ab ad  case Bhows t h a t  th e ro  c a n n o t b e  m o o s h a a  w here 
th e re  h a s  b e e n  a  g if t of dofined  sh a re s  i n  zem in d a rie s  w ith  sepa
ra te  a n d  defined  ren ts . U n d iv id e d  p ro p e r ty  m a y  b e  g iv e n  to  two 
persons, see B a ile e ,  p. 33, In tro d . E d . 1 8 6 5 ;  a n d  th e  case in  
Sol. R ep., 115  (no te) I  B a ile e ,  p . 524 , a lso  show s t h a t  possession 
p re v e n ts  th e  g if t  b e in g  void.

M r. A m i r  A U  on t h e  sam o side. A s re g a rd s  d ifference of 
op in ion  b e tw een  H a n iffa  a n d  h is  tw o  d isc ip les in  som e o f th e  
te x ts  q u o ted , th e  ru le  to  b e  fo llow ed is  : W h e re  th e r e  is  a  differ
ence  in  th e  op in ion  of H a n if fa  a n d  th o  tw o  d isc ip les, H an iffa’S 
opin ion  is  to  p rev a il in  d e v o tio n a l m a tte rs , a n d  t h a t  o f th e  
d isc ip les in  w orld ly  m a tte rs . W h e re  t h e  op in ion  o f  th e  disciples 
differ th e re  th e  opinion w h ic h  ag rees  w ith  H a n iffa  is to  b e  ad ap t
ed. W h e re  H a n iffa ’s o p in io n  d iffers  from , h is  tw o  disciples, ..then 
i f  th e  d ifference re la te  to  m a t te r s  o f ju s t ic e  in  a  w o rld ly  c o u rt of

(1) 1 Sol. Hop., 116. (note) (4) L. It. 21. A., 87,
(2) S. D. A. of 3850, p. 760. (5) I. L. R., 3 All., 490.
(8) 1 Bom. E. 0,, 157. (6) l>. R. 8 I, A., 26.
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ju s tic e , th e  o p in ion  o f th e  tw o  d isc ip les w ill be a d o p ted , an d  
in  o th e r  m a tte r s  th e  o p in io n  o f th e  tw o  discip les is  to  h e  adop ted . 
S ee  F a t a w a - i - K a z i  K h a n ,  1, Y. A  ju d g e  m ay, w h en  b o th  d iscip les 
d issen t from  H aniffa , d ec id e  a s  h e  th in k s  m o st ju s t .  S e e  S i r  

W i l l i a m  J o n e s ’ W o rk , vol. I l l ,  510, a n d  M o r le y 's  D ig e s t ,  vol. I ,  
p. c c l x ii , In tro d .

T h e  case of B h ah ctzadee  H a z a r a  B e g u m  v . K J ia ja  H o s s e in  A l i  

K h a n  (1 )  show s th a t  a  w a g f  w as m ad e  o f  a  r ig h t o f  re d e m p 
tio n , w h ich  is  n o t  a  ta n g ib le  t h i n g ; a n d  as to  g if ts  o f  ch o ses  

i n  a c t i o n ,  see B a i l i e ,  531 ; H e d a y a ,  698. A s to  a  g i f t  o f  sh a res  
in  p ro p e rtie s , see K a s i m  H u s a in  v. S h a r ifu n is s a  (2). A s to  
d e liv e ry  o f  possession  R a n e e  K h u jo o ro o n ie sa  v . B o u sh u n  J e h a n

(3 ) ;  as to  th e  seisin  o f M ahom edan  law  see A m in a  B ib i v. K h a t i j a  

B ib i  (4).

W h e re  a  m a n  m akes a  g if t  o f a  m o ie ty  o f h is  hoxxses to  
tw o persons, a n d  delivers th e  sam e  to  b o th  s im u ltaneously , i t  is a  
v a lid  g i f t ; b u t  i f  th e  de liv ery  to  one is  before th e  o th e r  i t  w ou ld  
n o t  b e  good, a lth o u g h  H a n iffa  says i t  is  n o t  v a lid  in  e ith e r  
case, F a t a w a - i - K a z i  K h a n ,  282. A  g if t  o f  a  h o u se  to. tw o  
pe rso n s is  n o t  v a lid  accord ing  to  A b u  H an iffa , b u t  t h e  tw o  d is
cip les say  i t  is  valid . S e e  F a ta w a - i  K a z i  K h a n .  T h e  S h eah s do 
n o t  allow  th e  in v a lid a tio n  o f a  g if t  b y  m o o s h a a ,  se e  S h a m i  

p. 511, w h e re  i t  is  la id  d o w n : “ I f  th e  donor o r h is d e p u ty  m ak es  
a  d iv ision , o r i f  th e  donor a u th o rise s  th e  donee to  m a k e  th e  
d iv ision  w ith  h is  p a rtn e r , th ia  m akes th e  g if t  com plete.

J u d g m e n t  w as d e liv ered  by —

G a r t h ,  C . J .  (w ho a f te r  s ta t in g  th e  facts, o f th e  case, co n tin u ed ) 
T h e  m a in  q u es tio n  in  t h e  case is  th e  v a lid ity  o f  th is  d eed  o f g ift. 
T h e re  is  n o  d o u b t th a t  b u t  for th is  d eed  th e  p lain tiffs w ould be  th e  
h e irs  o f  K a n iz  F a tim a , a t  le a s t to  th e  m a in  p o r tio n ' o f  th e  
p ro p e rty . B u t  th e y  d e n y  th e  v a lid ity  of th e  d e e d  on severa l 
g ro u n d s  :

( l  ai) T h a t  K a n iz  F a t im a  n e v e r e x e c u te d  i t ; (2 n d )  t h a t  i f  sh e  d id  
sh e  w as n o t  o f  so und  m in d  w h e n  sh e  d id  s o ; and. ( 3 r d )  t h a t  the. 
d e e d  is  in v a lid  b y  th e  ru le s  o f M ah o m ed an  law".
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(1 ) 12 W . 1{., 49B. (3). L . It. a  I :  A., 807.
(2) t  L . B, 5 All., 285. (4) 1 Bom. H , 0., 167 (161).
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T h e J u d g e  in  th e  C o u r t  be low  h a s  fo u n d  e n tire ly  in  favor of 
th e  d e fen d an ts . H e  considers, t h a t  t h e  e x e c u tio n  b o th  of th e  
i l t r a r n a m a ,  a n d  o f th e  d e e d  o f  g if t  h a s  "been c le a r ly  p roved , an d  
t h a t  th e re  is  n o  legal o b jec tio n  to  th o  v a lid ity  o f  th e  d eed  of 
g ift. H e  a lso  finds, t h a t  t h e  m o c u r r a r i  to  B a b b u n  -was a  p e rm a
n e n t  lease , a n d  h e  h as  d ism issed  th o  p la in t if f ’s su it  -with costs.

I n  th is  O o u rt, th e  m a in  c o n te n tio n  h a s  b e e n  w ith  re fe rence  to  
t h e  v a lid ity  o f  th e  d e e d  o f  g ift, a n d  w e m a y  sa y  a t  once, th a t  
w e h av e  n o t th o  le a s t  d o u b t a s  re g a rd s  t h e  e x e c u tio n  o f  th is  deed; 
o r  a s  to  K a n iz  F a t im a  b e in g  p e rfe c tly  w e ll aw are  o f  w h a t she  was 
d o in g  w h e n  sho  ex ecu ted  i t .

W e  th in k  th is  ap p ears  v e ry  c lca rly  from  th e  p la in t i f f s  own 
evidence.

I t  is n o  d o u b t v e ry  n a tu r a l  fo r th o  p la in tiffs , w ho  a re  riot in 
good  c ircu m stan ces , to  s tru g g le  h a rd  a g a in s t a n  a lie n a tio n  of so 
la rg e  a n  in h e r ita n c e , b u t  on  th e  o th e r  h a n d , w e c a n n o t fa il to  see 
t h a t  th o  p ro b a b ilitie s  a re  g re a tly  in  favor o f  th e  g if t, because  i t  
w as o n ly ' lilcely t h a t  K a n iz  F a t im a , w ho  h a d  liv ed  w ith  M uleka 
(h e r  d a u g h te r  in -law ), a n d  I r s h a d  H o sse in  o n  te rm s  o f  affection 
a n d  in tim a c y  for m an y  y ea rs , s h o u ld  do  a l l  sh e  cou ld  to  secure  to  
th e m  h e r  w ea lth , in s te a d  o f a llow ing  i t  to  desoend  to  d is tan t 
re la tio n s , o f  w hom  she  k n ew  l i t t le  o r  n o th in g .

T h e  q u estio n  th ere fo re  in  th is  O o urt, so  fa r  as  th is  deed  is 
concerned, h a s  been , w h e th e r  h a v in g  re g a rd  to  th e  su b je c t-m a tte r  
o f  th e  g if t, a n d  th e  fac t o f  th e r e  h a v in g  b e e n  n o  a c tu a l p a r titio n  
m ad e  of i t  a t  th o  tim e  w h en  th e  d e e d  w as  ex ecu ted , as  be tw een  
th e  tw o  donees, th o  tra n s a c tio n  is  v a lid  i n  law  a s  a g a in s t th e  
p lain tiffs.

T h is  q u e s tio n  h a s  b een  a rg u e d  b e fo re  u a  a t  som e l e n g th ,1 and  
w e a re  m u c h  in d e b te d  to  th e  le a rn e d  C o u n se l o n  b o th  sid es  for th e  
p a in s  w h ich  th e y  have  taken, to  re fe r  u s  to  a ll th o  au th o ritie s  
u p o n  th o  su b jec t. B u t  h a v in g  h e a rd  th o  m a tte r  fu lly  argued, 
w e a re  sa tis fied  t h a t  th e  g if t  is  va lid , a n d  t h a t  th o  conclusion 
a t  w h ich  th e  low er C o u rt a rr iv e d  is  ju s t .

T h o  p ro p e r ty  w hich  is  t h e  s u b je c t  o f  t h e  g if t  consists  of; several 
zem indaries, a n d  sh a res  in  zem in d a rie s , l e t  p u t  to  te n a n ts  and  
ryo ts, as su ch  e s ta te s  u su a lly  a r e ; a  go o d  m a n y  la k h e ra j p roperties '
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also  l e t  o u t  to  t e n a n t s ; sev e ra l r m l i h a n a  r ig h ts  o f so m e  va lu e , 188* 
a n d  a  v a r ie ty  o f  house  p ro p e r ty  in  P a tn a , a n d  elsew here, consisting  m u ia iok

A b d o o i . 
Q OffFOOBo f  houses, sheds, roads, g ard en s, &c.

T h e re  ia n o  sa tisfac to ry  ev id en ce  a s  to  how  th is  la t te r  p ro p e r ty  jijjjSjka, 
w as occup ied  or u tiliz ed  a t  th e  t im e  w h e n  th e  g if t  w as m ade.

T h e  a rg u m e n ts  on th e  p a r t  o f  th e  p la in t if f  resolve th em se lv es  
in to  th r e e  m a in  p o in ts :

(1 st) T h a t  b y  M ahom edan  la w  a  g if t  c an n o t b e  m a d e  o f  lan d s 
w h ich  a re  n o t  in  th e  possession o f th e  donor, n o r  of inco rpo real 
p ro p e rtie s , su ch  aa ren ts , m a lik a n a  r ig h ts , a n d  th e  l i k e ; ( 2 n d )  

t h a t  a n  u n d iv id e d  sh a re  of a  h o u se  or a  zem indax i c an n o t b e  m ad e  
t h e  su b je c t o f  a  g i f t ;  a n d  ( 3 r d )  t h a t  a  g if t  to  tw o  persons w ith o u t 
p re v io u s  d iv is io n  a n d  se p a ra tio n  is  invalid .

I n  d e a lin g  w ith  th e se  p o in ts  w e m u s t  n o t  forget, t h a t  th e  
M ah o m ed an  law , to  w h ich  o u r a t te n t io n  has b een  d ire c te d  in  
w o rk s  o f  v e ry  a n c ie n t a u th o r ity , jvas p ro m u lg a te d  m an y  c e n tu rie s  
ago in  B ag d ad , a n d  o th e r  M aiiom edan  coun tries, u n d e r  a  v e ry  
d iffe re n t s ta te  o f  law s an d  soc ie ty  from  t h a t  w hich  n o w  p rev a ils  
i n  I n d i a ; a n d  t h a t  a lth o u g h  we do  o u r b e s t  h e re  in  su its  betw een. 
M ah o m ed an s to  follow  th e  ru le s  o f  M ah o m ed an  law , i t  i s  o ften  
d ifficu lt to  d iscover w h a t th o se  ru le s  re a lly  w ere, a n d  s ti l l  m ore diffi
c u lt  to  reconcile  th e  d ifferences w h ich  so co n stan tly  arose  b e tw een  
th e  g r e a t  ex p o u n d ers  o f th e  M ah o m ed an  law  ordinarily , current 
in  In d ia , n am ely , Abu H a n iffa  a n d  h is  tw o disciples.

W e  m u s t  endeavour, so f a r  as  w e can , to  ascertain , t i ie  t r u e  
p rin c ip le s  u p o n  w h ich  t h a t  law  w as founded , a n d  to  a d m in is te r  
i t  w ith  a  d u e  re g a rd  to  th e  ru le s  o f  equity* an d  good conscience,
$s w e ll as t o  th e  laws, an d  th e  s ta te  o f  so c ie ty  a n d  c ircu m stan ces 
w hioh  now  p re v a il in  th is  co u n try .

S a v in g  p re m i sed  th u s  fa r, we th in k  t h a t  th e  first o f  t h e  above 
p o in ts , a lth o u g h  i t  h a s  occup ied  som e tim e  in  a rg u m e n t, .m a y  be  
very  re a d ily  d isp o sed  of. ‘ I n  fac t, i t  ap p ears  t o  u s  t o  h a v e  b een  
a lre a d y  se ttle d .

W e. h av e  b e e n  re fe rred  to  sev e ra l a u th o ritie s , and ., am ongst 
others;, to  JDorrttZ Mokhia/n', B o o h  o n  Q i f t ,  p . 635j w hich  lays dow n 
t h a t  no  g if t  can  b e  v a lid  u n le ss  t h e  su b je c t o f  i t  is  in  t h e  posses
s io n  o f  th e  donor a t  th e  t im e  w h e u  th e  g if t  is  m ade, T h u s  w h e n  
la n d  ig in  th e  possession o f 9. w a r p e r  (o r  w r o r ig -d o e r ) ,  o r  o f  a  le w e e
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o r  m o r tg a g e e , i t  c a n n o t  b e  g iv e n  a w a y ;  b ecau se  iu  th e se  cases 
th e  d o n o r h a s  n o t  possession o f th e  t h in g  w h ich  h e  p u rp o r ts  to  
g ive.

B u t  we th in k  t h a t  th is  ru le , w h ic h  is  u n d o u b te d ly  la id ' down 
in  sev era l w orks o f m ore  o r less a u th o r i ty , m u s t, so fa r  as i t  
re la te s  to  la n d , h a v e  re la t io n  to  cases w h e re  th e  d o n o r professes 
to  g ive  aw ay  th e  p o s s e s s o r y  in t e r e s t  in  t h e  la n d  itse lf , a n d  n o t 
m ere ly  a  rev e rs io n a ry  r ig h t  in  it. O f  cou rse , a n  a c tu a l seisin  
o r  possession c a n n o t b e  tra n s fe rre d , e x c c p t b y  h im  w h o  h a s  i t  for 
th e  tim e  being .

I t  is  p o ssib le , too, t h a t  th e s e  te x ts  m a y  b e  e x p la in e d  b y  w h a t we 
a re  in fo rm ed  w as th e  law  iu  B a g d a d  in  e a r ly  tim e s  w i th  reference 
to  la n d  lo t on  lease  ; w e a re  to ld  t h a t  a n  i j a r a  lease , w h ich  in  
th is  co u n try  m ean s  g e n e ra lly  a  fa n n in g  lease  of ry o t i  ho ld ingsj 
m e a n t, acco rd in g  to  th e  law  o f B ag d ad , a  lease  o f th e  la n d  itse lf  
o r  i t s  u s u f r u c t ; a n d  t h a t  th e  o w n er o f  la n d  h a v in g  m ad e  such 
a  lease, co u ld  n o t  b y  law  tra n s fe r  h is  re v e rs io n a ry  in te re s t , so a& 
to  g ive th e  tran sfe ree  a  r ig h t  to  rece iv e  th e  r e n t  from  th e  i j a r a d a r  . 

(S ee  F u t a w a  A lw m g i r i ,  vol. I l l ,  B o o k  o n  G i f t s ,  p. 521.)
W h e th e r  th is  is  th e  r e a l  m e a n in g  o f  th e  a u th o r it ie s  m ay 

b e  d o u b tfu l ; b u t  i t  is c e rta in , t h a t  su c h  a  s t a t e  o f  th e  
law  in  t h i s  co u n try  w ould  re n d e r  th e  tra n s fe r  b y  g if t  o f a  
zem indari a n d  o th e r  lan d lo rd ’s in te r e s t  s im p ly  im p o s s ib le : 
lan d s h e re  a re  a lm o st a lw ays le t  o u t  on  leases o f  some 
k ind , a n d  th e re  a re  o ften  fo u r o r  five d iffe re n t g rad es of 
te n a n ts  b e tw een  th e  zem in d ar a n d  th e  o ccu p y in g  ry o t. W h a t  
is  u su a lly  ca lled  p o s s e s s io n  in  th is  c o u n try , is  n o t  a c t u a l  o r  khda  

p o s s e s i o n ,  b u t  th o  re c e ip t o f  th e  r e n ts  a n d  p ro f i ts ; a n d  i f  lands 
le t  on lease could  n o t  b e  m a d e  th e  s u b je c t o f  a  g ift, m a n y  th o u 
san d s o f g ifts , w h ich  h av e  b e e n  m ad e  o v er a n d  o v e r ag a in  of 
zem in d ari p ro p e r tie s  w ou ld  b e  in v a lid a te d . I f  w e w ere  disposed 
to  ag ree  w ith  th is  n ove l v iew  o f M ah o m ed an  law , (w h ich  we 
a re  n o t) ,  w e th in k  w e sh o u ld  b e  d o in g  a  g re a t  w rong , to  th e  
M ahom edan  com m unity , b y  p la c in g  th e m  u n d e r  d isab ilities  
w ith  re g a rd  to  th e  tra n s fe r  o f p ro p e rty , w h ic h  th e y  h av e  never 
h ith e r to  ex p e rien ced  in  th i s  co u n try . S u c h  a  v iew  o f  th e  law  is 
q u ite  in c o n s is te n t w ith  sev era l cases d ec id ed  b y  th e  S u d d e r 
D ew any  A d aw lu t, (u n d e r  th e  adv ice  o f th e  K az is) , a n d  also  b y  th is



C o u rt (see  1 S e le c t R ep o rts , 6, 12, a n d  1 1 5  n o te ; 1 B o m b ay  
H ig h  C o u r t R ep o rts , 157, 1 6  W . R. 88 , a n d  12  W .  R . 4 9 8 ); 
a n d  i t  is  d ire c tly  opposed  to  th e  case  o f  A m ir u n n e s a a  v- 
A b e d o o n is s a  (1) d ec id ed  b y  th e i r  L o rd sh ip s  o f  t h e  P r iv y  
C ouncil.

I n  t h a t  case a  g if t  o f  la rg e  zem in d a rie s  w as h e ld  to  ’ b e  
v a lid , a lth o u g h  i t  i s  c lea r t h a t  th e y  consisted , a s  su ch  e s ta te s  
g e n e ra lly  do, o f  te n u re s  a n d  in te re s ts  o f  a ll k in d s ; no o b jec tion  
w as th e n  ta k e n  to  th e  g if t u p o n  th e  g ro u n d  th a t  h a s  b e e n  
u rg e d  b efo re  u s  h e re , a n d  in d eed , so fa r  a s  i t  ap p ea rs , t h a t  p o in t  
h a s  now  b e e n  ta k e n  for th e  f i r s t  tim e .

, S im ila rly , a s  re g a rd s  th e  m a l ik a n a  r ig h ts , w e a re  n o t  aw are  
o f  a n y  reaso n , w h y  r ig h ts  of th is  d e sc rip tio n  shou ld  n o t  b e  m ad e  
th e  su b je c t o f  a  g if t ,  in  th e  sam e  w ay  as r e n ts  o r o th e r  inco rpo rea l 
p ro p e r ty  of t h a t  n a tu re . W e  h a v e  a lre a d y  decided  t h a t  re v e r
s io n a ry  in te re s ts , c a rry in g  w ith  th e m  th e  r ig h t  to  receive re n ts , 
m a y  b e  th u s  t r a n s fe r r e d ; an d  i t  is c lear t h a t  d eb ts  and  G o v ern 
m e n t  n o te s  a n d  o th e r ch o ses i n  a c t i o n , w h ich  g ive t h e  p a r tie s  
e n ti t le d  to  th e m  t h e  r ig h t  to  rece ive  m o n ey  from  th e  G overn
m e n t  o r  th i r d  persons, m ay  b e  m a d e  th e  s u b je c t  o f  a  g ift.

A  m a l ik a n a  r ig h t ,  is  th e  r ig h t  tp  rece iv e  from  th e  G o v e rn m en t 
a  su m  o f m oney , w hich  re p re s e n ts  th e  m a l ik * s . sh a re  o f  th e  
p ro fits  o f  a  re v en u e -p ay in g  e s ta te , w h en  from  h is  declining- to  
p a y  th e  re v e n u e  assessed b y  th e  G overnm en t, or from  a n y  o th e r  
cause, h is  e s ta te  is  ta k e n  in to  th e  k h a s  possession o f  G overn
m e n t, o r tra n s fe rre d  to  som e o th e r  person, w ho is  w illing  to  pay 
t h e  r a te  assessed. T h e re  is n o th in g  in  p rinc ip le , so fa r  as w e 
c a n  see, to  d is tin g u ish  a  m a lik a n a  r ig h t  from  a  r ig h t  t o  rece iv e  
re n ts , o r  th e  d iv id en d s  p ay ab le  u p o n  G o v ern m en t p ap er.

T h e  second  a n d  th ird , p o in ts  c o n te n d e d  for b y  th e  p la in tiffs , 
h a v e  re fe re n ce  to  th e  d o c trin e  of m o o s h a a  u n d e r  th e  M ahom edan 
law . I t  ia. u rg e d : ( 1 )  t h a t  a  g if t  o f  an, u n d iv id ed  share  in  an y  
p ro p e r ty ; is  in v a lid  .because o f  m o o s h a a t  o r  conftision.j on th e  
p a r t  o f  th e ' d o n o r ;  a n d  ( 2 )  t h a t . a  g if t  o f  p ro p e rty  to  tw o  donees 
w ith o u t, f irs t se p a ra tin g  a n d  d iv id in g  th e i r  shares is  bad , because 
o f  con fu sio n . o n  th e  p a r t  o f t h e  donees^
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B u t  i t  m u s t be borne in  m in d  th a t  th is  ru le  app lies only to 
th o se  su b jec ts  o f g ift, w h ich  a re  capab le  o f  p a r t it io n .  See the 
H e d a ya , vol. I l l ,  Book on G ift, p. 293, w here  th e  ru le  la id  down 
is to  th e  effect th a t— “A  g if t is n o t v a lid  o f w ha t a d m its  o f  division 

un less  se p a ra te d  an d  d iv id e d .” S ee also B a ilie 's  Mahomed,m 

L a w ,  2nd  Ed., p. 5 2 0 ; F u ta w a  A lu m g ir i ,  Book on  G ift ,  p. 521; 
Alacnaghtens M a h o m e da n  L a w ,  p. 201.

T h e  ru le , th e re fo re , ap p lies  only  to  g ifts  o f such  p ro p e rty  as is 
capab le  o f d iv is io n ; w h ereas  rev e rsio n ary  in te re s ts , or m alikana, 

or o th e r  choses i n  a c tio n , a re  n o t  capab le  o f division.

I t  is  sa id  th a t  one m a in  reason  for th is  ru le , w h ich  applies only 
to  g if ts ,  a n d  n o t to  sales, is  to  p ro te c t a  m a n ’s h e irs  ag a in s t gifts 
m ad e  in  defeasance o f th e i r  r ig h ts . W e  w ere  re fe rre d  to  certain 
te x ts  w hich  a p p a re n tly  favored  t h a t  view, a n d  i t  is also probable 
th a t  a n o th e r  reason  for th e  ru le  w as to  p ro te c t c red ito rs  againsj. 
f ra u d u le n t g ifts  m a d e  b y  d eb to rs , i t  b e in g  a  w ell-know n te s t  of 
th e  bona fid e s  o f  a  g ift, w h e th e r  possession o f  th e  th in g  given has 
passed  to  th e  donee.

I t  h as  b ee n  u rg e d  u p o n  u s  v e ry  s trong ly , t h a t  according 
to  th is  ru le  o f  m ooshaa, th e  g ift, w h ich  w as m ade to  th e  defen
d a n ts  in  th is  case, is  w holly  void, because, th e  g if t  b e in g  of lands, 
no  p a r t i t io n  o f such  lan d s w as m ad e  ; a n d  even  supposing  th e  gift 
to  be valid , as reg a rd s th e  zem in d a ri p ro p e rtie s  w hich  w ere let 
o u t  on  lease, i t  w ould  s t i l l  b e  in v a lid  as reg a rd s  th e  house pro
p e r ty , gardens, sheds, &c., w h ich  a re  n o t show n to  have been  let 
o u t on  lease, a n d  w hich  w ere capab le  th e re fo re  o f actual 
p a rtitio n .

W e  th ink ,, how ever, th a t  th is  ob jection  is  n o t w ell founded, as 
reg a rd s  an y  p a r t  o f th e  p ro p e r ty  in  question .

A s reg a rd s  th e  zem indaries, th e  e s ta te  o f th e  donor, as we have 
seen, w as a n  in te re s t  in  reversion , a n d  th e  p ro p e r ty  w hich was 
tra n sfe rre d  b y  th e  g if t o f th e se  zem indaries  was m e re ly  th a t  sore 
o f  e s ta te  w hich  e n t it le d  th e  donees to  rec e iv e  th e  re n ts  an d  pro
fits. W e  find  from  th e  ev idence of th e  d e fen d an ts , (w h ich  was so 
c lea r u p o n  th is  p o in t th a t  th e  J u d g e  in  th e  C o u rt below  desired to 
h e a r  no  m ore th a n  th a t  o f th e  firs t tw o w itnesses), t h a t  during 
Tf nn i? F a tim a ’s life tim e she  a n d  M uleka  w ere in  se p a ra te  collec



tion o f tlie  ren ts , a n d  th a t  im m ed ia te ly  u p o n  th e  g if t b e in g  m a d e j 
the possession w as tran sfe rred , in  th e  on ly  w ay  in  w hich  i t  could 
be transfe rred , to  th e  tw o donees.

T he M u ssu m at d ism issed  a ll h e r  se rv an ts , an d  from  th a t  tim e  
the teh s ild a rs  w ere em ployed  a n d  p a id  b y  th e  donees, a n d  
collected th e  .rents for th em . A n  eq u a l d iv ision  w as m ade  b e tw e en  
them  of th e  re n ts  c o lle c te d ; and , as re g a rd s  p a r t  o f th e  p ro p erty , 
i t  appears th a t ,  from  th e  y e a r  1281 , th e  . collections w ere m ade  
separately.

I t  is said, how ever, th a t  as reg a rd s  th e  house p ro p e r ty  no d iv i
sion of i t  has  b ee n  proved , an d  th a t ,  for o u g h t t h a t  appears, t h a t  
property  m ig h t h av e  b e e n  in  th e  khas possession o f th e  M u s s u m a t; 
B ut no p o in t w as m ad e  o f th is  in  th e  C o u r t below. N o  issue 
was fram ed  for th e  p u rp o se  of ra is in g  i t ,  n o r was th e re  an y  
evidence g iv e n  on th e  p a r t  o f th e  p la in tiff, n o r an y  cross ex am in a
tion of th e  d e fe n d an t’s w itnesses w ith  reference to  th a t  p o in t ; no 
distinction ap p ears  to  h av e  been  m ade, (e ith e r  in  th e  C o u rt below  
or even in  th e  g rounds o f ap p ea l to  th is  C ourt), b e tw een  th e  d if
ferent k inds o f p r o p e r ty ; a n d  th e  s tro n g  p ro b ab ility  is, t h a t  th e  
house p ro p erty  w h ich  be longed  to  th e  M u ssu m at w as le t  o u t in  
lease in  th e  sam e w ay as h e r  o th e r  p ropertie s.

W e th in k , therefo re , th a t  we o u g h t n o t to  allow  a n  ob jection  o f  
this k ind  to  p reva il, o r even  to  b e  ra ised , a t  th is  s ta g e  o f th e  case 
founded m ere ly  up o n  a  co n jec tu ra l d is tin c tio n  b e tw een  th e se  tw o 
classes of p ro p e rty  ; a n d  even  i f  w e th o u g h t o therw ise , we c e r ta in 
ly should n o t g ive  effect to  such  a n  ob jection  w ith o u t se n d in g  th e  
case back to  th e  C o u rt below, to  h av e  th e  tru e  s ta te  o f  th in g s  
ascertained'.

Upon th e  whole, th e re fo re , as reg a rd s  th e  deed  o f  g ift, we a re  o f 
opinion th a t  i t  effectually  tra n sfe rre d  to  th e  donees th e  properties 
which were d e ta iled  in  th e  schedu le  to  th a t  deed.

I t  now only rem a in s  to  d ea l w ith  m ouzah  M orari, w hich, as we 
have seen, was g ra n te d  u n d e r  a  m o c u r m r i  lease to  M u ssu m at 
Babbun by  N a z ir  Ib ra h im  A li.

The p lain tiffs a d m it in  th e i r  p la in t  t h a t  M u ssu m at B a b b u n  
executed a  d u r-m o cu rra ri lease o f th is  m ouzah , on th e  22nd  o f
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S e p te m b e r  1873 , to  th e  d e fe n d an t N o. 6, M oulvie F u z u l H ossein, 
an d  th a t ,  in  t h a t  du r-m o cu rra ri, s h e  s ta te d  th e  lease to  b e  a  per
p e tu a l  a n d  h e r ita b le  o n e ; w hereas, th e  p la in tif f ’s case is, th a t  i t  
was on ly  for h e r  life, a n d  th a t  as u p o n  h e r  d e a th , on the 
2 5 th  o f  O ctober 1875, th e  m ouzah  re v e rte d  to  Ib rah im  
A li’s heirs, th e  p la in tiffs  a re  en title d , as  tw o  o f  h is  heirs, 
to  a  sh a re  in  t h a t  m ouzah.

O n  th e  o th e r  h a n d , th e  d e fe n d a n t N o. 6 alleges th a t  th e  m o cu r

r a r i  g ra n te d  to  B a b b u n  w as a  p e rm a n e n t an d  h e r ita b le  one ; and 
h e  has filed  an d  p ro d u ced  th e  m o cu rra ri lease itself, w hich he 
says w as g iv en  to  h im  b y  B a b b u n  a t  th e  tim e  w hen  h e  obtained 
h is  dur-m ocurrari.

T h e  C o u rt below  h as  also found  a g a in s t th e  p la in tiffs  upon 
th is  p o i n t ; a n d  th e  on ly  d ifficu lty  we h av e  h a d  u p o n  th is  part 
o f th e  case, arises from  th e  so m ew h at loose w ay in  w hich  the 
m ocurra ri lease h as  b ee n  p ro v ed  in  th e  C o u rt below.

I t  ap p ears  from  th e  p e tit io n  o f  th e  d e fe n d an t N o. 6, d a te d  the 
2 0 th  o f S e p te m b e r  1881, t h a t  h e  filed th is  m o c u tra ri lease in 
C o u r t ; a n d  th a t  i t  w as d u ly  reg is te red .

T h e  deed  ap p ears  to  h av e  b ee n  a d m itte d  b y  th e  C o u rt below, 
an d  no ob jection  h as  b ee n  ta k e n  in  th e  g rounds o f ap p ea l th a t  it 
w as im p ro p e rly  a d m itte d . I t  h a s  b ee n  se n t u p  h ere  w ith  the 
r e c o rd ; an d  i t  h a s  been p roduced  a n d  exam ined  before us in  th is 
C ourt.

I t  is a rg u ed  b y  th e  p la in tiffs  th a t  th is  is n o t th e  rea l deed 
w hich  w as g ra n te d  to  B a b b u n  ; a n d  th e y  say , t h a t  th e  rea l deed 
w as one for life only, b u t  th e y  have g iv en  no p ro o f o f th is .

I t  is, o f course, a n  a d m itte d  fac t on b o th  sides t h a t  th e re  was 
a  m o cu rra ri d eed  o f som e k in d  d u ly  ex ecu ted  b y  Ib ra h im  Ali 
to  B abbun .

T h e  d eed  w hich  is now in  ev idence, w as d u ly  filed, an d  pro
du ced  a t  th e  t r ia l  b y  th e  d e fe n d a n t N o. 6, as b e in g  th e  deed 
g iv e n  to  h im  a t  th e  tim e  w hen  h e  o b ta in ed  h is  dur-m o cu rra ri.

T h e  J u d g e  has found  th is  to  b e  th e  deed  w hich  w as g ran ted  
b y  Ib ra h im  A li to  B a b b u n ; an d  th e re  is no d o u b t th a t  th is 
deed  does confer a  p e rm a n e n t a n d  h e r ita b le  m ocurrari.



W e see no  reason  to  believe th a t  th e  find ing  o f  th e  learn ed  
Ju d g e  is o therw ise th a n  correct. o I f  h e  m ad e  a  m is tak e  a t  all, 
i t  was in  rece iv in g  th e  deed  in  ev idence w ith o u t ex am in in g  
F uzul H ossein , w ho ap p e a rs  to  h av e  b ee n  in  C ourt, or re q u ir in g  
some fu r th e r  o r o th e r  p ro o f o f  i ts  id e n tity .

B u t, th e re  is  no  p o in t o f th is  k in d  ta k e n  in  th e  g rounds of 
a p p e a l ; a n d  i f  we considered  th a t  th e re  was an y  w e ig h t in  th e  
ob jections now  m ade b y  th e  ap p e llan ts , we shou ld  c e rta in ly  n o t 
give effect to  th e m , w ith o u t send ing  th e  case back  to  th e  C o u rt 
below to  exam ine  F u z u l H o sse in  an d  h is  w itnesses ; because th e  
Ju d g e  th o u g h t h is  case so c lea r as to  th is  deed , t h a t  h e  to ld  h im  
i t  was unnecessary  to  call a n y  w itnesses.

W e th e re fo re  dec ide  th e  case on  a ll p o in ts  a g a in s t th e  ap p e l
lants.

T h e  only rem a in in g  q u es tio n  is as to  th e  costs.

W e find , th a t  in  th e  C o u rt below  th e  d e fe n d an ts  B u r k u t  an d  
Z uk iran  w ere allow ed th e i r  fu ll costs, a n d  th a t  A li H ossein , w ho 
was a  p lead e r, a n d  w ho a p p a re n tly  h a d  n o th in g  to  do w ith  th e  
case, was also allow ed a  se p a ra te  se t o f costs.

T he g ro u n d  on w hich  A li H o sse in  w as allow ed th e se  costs, w as 
th a t  h e  w as sa id  to  h a v e  m a d e  a n  a rra n g e m e n t w ith  th e  p la in tiffs, 
by w hich  th e  p la in tiffs  w ere en ab led  to  c a r ry 1 on th e  s u i t ; an d  
p a r t o f th e  a rra n g e m e n t w as, th a t  in  th e  ev e n t o f th e  p la in tiffs  
succeeding, A li H osse in  sh o u ld  b e  e n tit le d  to  a  share  in  th e  p ro 
perty.

U n d e r th e se  c ircum stances, th e  p la in tif f  d es ired  t h a t  A li H osse in  
should b e  m ade  a  defendan t. B u t  A li H o sse in  h im se lf d isc la im ed  
having  a n y th in g  to  do w ith  th e  a rra n g e m e n t, o r h av in g  an y  
share in  p roperty .

W hy , u n d e r  th e se  circum stances, h e  shou ld  h av e  b ee n  allow ed 
such a  la rg e  su m  for costs we ca n n o t u n d ers ta n d , no r do we u n d e r
stand, w hy B u rk u t a n d  Z u k ira n  (who w ere m ere ly  m ade defen 
dants, because  th e ir  nam es w ere sa id  to  h av e  b een  u sed  in  m a k in g  
th e  a rran g e m en t, in s te a d  o f t h a t  o f A li H ossein), w ere also allow ed 
th e ir  full costs, because  th e ir  in te re s ts , i f  th e y  h a d  any, w ere  p re 
cisely th e  sam e as those  of A li H ossein , an d  an y  co n ten tio n  w hich
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th e y  m ig h t h av e  ra ised , m u s t h av e  b een  in  th e  sam e in te re s t as 
t h a t  o f A li H ossein .

W e  th in k , th a t  th e  on ly  sum  w hich  o u g h t reasonab ly  to  have 
b ee n  allow ed to  th e m , w ould m ere ly  be one for th e ir  f irs t appear
ance in  C o u r t ; in s tea d  o f th e  fee th e re fo re  w hich  has b een  allowed 
b y  th e  C o u rt below, we allow  only  Rs. 100 to  A li H ossein, and 
a  like  su m  to  th e  o th e r  tw o plaintiffs.

A s reg ard s th e  costs o f  th e  p rin c ip a l defendan ts, we th in k  th a t  
th e  d e fe n d an t N o. 6, w hose co n ten tio n  w as o f a n  en tire ly  differ
e n t  ch a ra c te r  from  th a t  o f th e  o thers, shou ld  have h is  costs of 
th e  ap p ea l p ro p o rtio n a te  to  th e  v a lue  o f h is  dur-m ocurrari, and 
th a t  th e  o th e r  d e fendan ts  should  g e t  th e i r  costs up o n  th e  balance.

Appeal dismissed.


