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APPELLATE CIVIL.

Before Mr. Justice Kumaraswani Sastri and My, Justice

Deraidoss.
NAGABHUSHANAM axp vour orrers (PLAINTIFSS), 1922,
APPELLANTS, Japuary, 24,
».

RAMACHANDRA RAO axv v8reE orEERs (DEFENDANTS
1, 2, 4 avp 5), ResponpENnts.®

Indian Companies Act (VI of 1882), Sch. A4, Table A—
Avticles of Association of a Limited Company— Transfer of
shares to be effected by deed evecuted both by iransferor and
transferee—Transfer only by transferor, effect of, as against
auclion purchaser.

Where a {ransfer of shares in a Limited Company is required

by Jaw or by the articles of Association of the Company to be
made only by a deed executed hoth by the transferor and the
transferee in the prescribed form,

Held, that a deed of transfer executed by the ftransferor

alone did not pass o the transferee the title to the shares and
that an auction-pnrchaser under a subsequent attachment and
sale of the shares was eatitled to be registered as owner in
preference to the private purchaser.
Secovp AvpraL against the decree of J.J. Corron,
District Judge of Kistna at Masulipatam, in Appeal
Suti No. 240 of 1918, preferred against the decree of
K. Krisuxava Acnanivar, Temporary Subordinate Judge
of Masulipatam, in Original Suit No. 63 of 1917.

The following is the statement of facts taken from

the judgment of Kunaraswaur Saste, J. :

~ “Qne Venkatasubba Rac owned shares in Sri Krishna
Cotton Press Co., Ltd.,, Guntur, Sri Krishna Jute and Cotton
Mills Co,, Ltd, Elore, Bezwada Tripurasundari Cotton
Press Co., Ltd., Bezwada and Sri Krishna Rice Mill Co-, at

* Second Appeal No. 1626 of 1919
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Masulipatam. He was indebted to Thadipalli Venkatanarayan-
ayya and in consideration of the money due to him he executed

a deed of transfer, Exhibit L, dated 20th April 1212, whereby.

he transferred the shares mentioned in that document for a sum
of Rs. 8,000. The deed is in the usual form and is signed by
Veukatasubba Rao alone. Notice was given of this assignment
to the various Companies whose shares were transforred, bub the
transferee was not registered as a shareholder owing to objection
being taken as to the form of the transfer not complying with
the articles of association and owing to prohibitory orders
having been received by the Companies in respect of the shares,
It appeurs that after the sale and before notice to the Companies
thess shares were attached by prohibitory orders in execution of
decrees againgt the transferor and they were subsequently
sold in execution and purchased by strangers.”

The private purchaser of the shares under the deed
of assignment brought this suit for a declaration of hig
right to the shares and of the invalidity of the attach-
ment and sale thereof by the Court. The defendant, viz.,
the auction purchaser, pleaded that his purchase alone
was valid and that the assignment to the plaintiff did
not confer on the plaintiff any valid title, to the shares.

b

The Court of fivst instance, viz., the Subordinate Judge,

allowed the suit. On appeal by the defendants the
District Judge reversed the same and dismissed the suit.
Thereupon ‘rhe plaintiff preferred this Second Appowl to
the High Court.

P. Narayanamurti for appellants.—The articles of
association are not mandatory but only directory. Tt is
not necessary to observe the prescribed form. Both in
law and in equity an assignment by the owner alone is
sufficient to make the transferce the owner of the shares.

The articles in this case give absolute right to have the

transferee’s name registered on such a transfer. Of two
‘persons who are both unregistered transferees, the
‘prior in date prevails : 5, Halsbury’s Laws of England,
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pages 191, 197, Moore v. Novth Western Bank(l). Even Nseisvsu
without a transfer deed a pledge of the shares is good. ™ e
Farlier pledge prevails: Bradford Banking Compamy v. RO
Briggs(2).

T. M. Krishnaswami Ayyar, with T. 8. Raghunatha
Rao and Y. Suryanarayana, for respondents.—The shares
can be transferred only in the manner preseribed by law.
Table A, clause (8), and articles of the Indian Companies
Act (VI of 3882) govern this case. They prescribed that
these shares can be transferred only by a deed of transfer
executed by both the parties. A-transfer in such legally
prescribed method alone is effectual to pass the title in
the shares : Youny v. Mayor of Royal Leamnington Spa(3),
The Liverpool Borough Bank v. Turner(4), MeBuen v. West
London Wharves and Warehouses Company(5), Kurri Veera-
reddi v. Kuwrri Dapiveddi(6), Ramenathan v. Ranga-
nathan(7), Lhavan Mulji v. Kavasji Jehanyir Jasawala(8),
Maxwell on Interpretation of Statutes, Sixth Edition,
Transfer of ki"roperty Act. Where there has been an
attachment of the shares, the Civil Procedure Code
%i‘ohibits the officers of the Company from transferring
the shares to any one but the purchaser under the
attachment. Until the private transfer is registered in
the books of the Company, the private transferee is not
the owner of the shares. Though there is a discretion in
the officers of the Company to register a private trans-
feree, the Company has no option in registering a Court
purchaser especially when he had done all that he had to

(1) {1891] 2 Ch., 599, (2) (1887) 12 A.C., 29.
(8) (1888) 8 App. Cas., 517.
(4) (1360) 2 Do, G. & 1., 502 ; 5.5, 45 B. R, 715.
(5) (1871) 8 Ch. Ap., 855, 663.  (6) (1906)L.LR., 20 Mad., 336 (F.B.), 349.
(7) (1917) I.LR., 40 Mad., 1134, 1169
(8) (1878) L.L.R., 2 Bom., 542, (8) [1902;  K.R., 427, 430,

39
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Cowrt auction : Société Génirale de Paris v. Walker(1).

Kuwaraswans Sasinl, J-—These Appeals 1elate to
the validity of the transfer of certain shares in Limited
Compatiies governed by the Indian Companies Act.

[His Lordship after stating the facts recited above
continued as follows :]

The' competition ig' between the auetion purchasers
at the Court sales and the transferec under the deed of
assignment, xhibit L.

As vegards the shaves held in limited companies, it
is important to consider the provisions of the Civil
Procedure Clode as regards the attachment and sale of
shaves held by judgment-debtors in Companies governed

by the Indian Companies Act.  Ovder XXI, rule 46, cuacts
thatin the case of a'shave ju the capital of & Corporation
attachment shall be made by a written order prohibiting
the person,in whose name the share may be standing
from transferring the same or recciving any dividend
thereon and a copy of the order being sent to the proper
officer of the Corporation. Rule 76 “provides that where~
the property to be sold is a shave in a Corporation the
Court may, instead of directing thesale fo be made by
public auction, authorize the sale of such instrument
of share through a broker. Rule 79, clause (33), provides
that where the property sold is a shave in a Corporation
the delivery thereof shall be'made by a written ovder
of the Court prohibiting the person in whose name the
share may be standing from making any transfer of the
share to any person except the' purchaser, or receiving
payment of any dividend or interest thereon, and the
manager, secretary, or other proper officer of the Corpora~
tion from'permitting any'such transfer or making any

(1) (1885) 11 App. Cas., 20, 28 wud 29,
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such paymeunt to any person except the purchaser.
Rule 80 provides that where the execution of a document
ov the endorsement of the party in whose name a nego-
tiable instrnment ov a share in a Corporation is standing is
required to transfer such negotiable instrament or share,
the Judge or such officer as he may appoint in this behalf
may execute such document, or make such endorsement as
may be necessary, and such execution or endorsement shall
have the same effect as an execution or endorsement by
the party. In the present case the shaves were attached
by prohibitory orders in form rvequired by the Code aud:
they were sold and necessary uvotice was given fo the
companies concerned.  So far therefore as the Cowrt puvs
chasers are concerned, it is clear that the provisions of the
law necessary to transfer the shares to them have been

complied with ; the only formality remaining is the actual

transfer of the shaves in their names in the Companies’
books. Both under the Companies Act and under the

Articles of Association of the various Clompauvies the

Directors have a diseretion to transfer the shaves iuw
the names of the auction purchasers. It is argued by
Mr. Krishnaswami Ayyar that when there iy a Cowrt

sale and a purchase under it, there is no discretion

left. for the Directors and that they are bound to transfer
the shares. 1t iz argued by Mr. Narayanamurti, for
the other side, that there iz nothing in the Companies

Act or the Articles of Association to make any differ-

ence between private sales and salex in execution of
decrees, the necessity for the sanction of the Directors
heing to prevent undesivable persons or debtors of the
Company from getting transfers of shares. The reason
applies with equal force to private or Court purchasers.
We agree with the view taken in Manilal Brijlal v.
The Gordhan szwzmq and  Man tfaotu’/'m J Co.(1), that

5w it e i

(0] (1917) 1 L R 41 Bom, {6
89-4
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there is still a discretion in the Directors to recognize
or not purchasers in execution of decrees. So far as
the transferee from the share-holdéer under Kxhibit
L, s concerned, it is clear that the document of
transfer does not couform with the provisions of the
Companies Act or with the Articles of Association of
the Companies. The present case is governed by the
Companies Act of 1882 and by the Articles of Asso-
ciation of the various Companies. It ig clear that both
ander the Act and the Axrticles of Association the
instrument or transfer of the shares of the Company
has to be executed both by the transferor and trans-
fereo and in the form prescribed. So far as the
transferee i coucerned the form contains a statement
by the transferee that he agrees to take the shares
subject to the condition on which the vendor himself
holds the shares. The Act also provides that the trans-
feror shall be deemed to remain the holder of the
shares until the name of the transferee is entered in
the Companies’ registers (see Table A, First Schedule),
Section 44 of the Companies Act of 1882 enacts that
the share or other interest of any members in a Company
share is moveable property capable of being transferred
in manner provided by the regulations of a Company.
As observed by CmanygLy, J., in Torkington v. Magee(1),
shares which can only be transferredin manner provided
for in the Companies Act are not choses in action.
Section 137 of the Transfer of Property Act excepts
shares in Companies from the Chapter dealing with
transfers of actionable claim. Section 268 of the English
Act of 1866 requires that the deed of transfer should
be executed by the transferor and transferee, and duly

- entered in the register of transfers, while Article 18

of Table A of the English Companies Act of 1908

(1) [1002] 2 K.B,, 427,
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makes a glight alteration and directs that the instrument
of transfer should be executed both by the transferor
~and transferee, and states that the transferor shall
be deemed to remain the holder of the share until the
name of the transferee shall be entered in the register.
So that, both under the English and Indian law the
deed of transfer has to be executed both by the trans-
feror and transferee. .The question therefore 1s
whether a deed not complying with the terms of the
Aot, and the Articles of Association, is valid to transfer
shares as against a person who has acquired the
" right to them by a Court-sale in manner required by the
provisions of the Civil Procedure Code. The contention
for the Court purchaser is that where the law pre-
scribes a mode of transfer, that is the only mode which
is capable of passing property and that any other mode,
althongh it may as between the transferor and trans-
feree give him a right to complete his purchase by
“compelling the transferor to execute the necessary
transfer as required by the Act, will not avail against
third parties. For the private transferee it is contended
that his acquiring an equitable title is good, not only
against the transferor but against third persons also.
We are of opinion that the contention of the Court
purchaser is well founded and that where the law pre-
scribes 2 mode of transfer compliance with that mode
is necessary before property can pass so as to confer
title against third persons. In McBuen v. West London
Wharves and Warehouses Company(l), where there was
a transfer of shares but not in manner required by
Act of Parliament, it was held that the transfer of those
shares in any other form would at least amount to an
equitable contract and that, even if the Company act
upon the transfer and receive payments from the person

(1) (1871) 6 Ch. Ap., 655,
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documents and treat him as a share- holder, it would
not have the effect of making him a real share-holder.
Sy Grorer Mernrsu, L., observed

¢ 1f a ghare-holder in & company whose shaves by Act of
Parliswent can only be transferred by deed and by an alteration
in tho register, thinks fit to sell them in another way, which can
only make an equitable conbract at most and the Company so
far act upon it that they receive payments from the porson who
has entered into thab equitable contract and perhaps issue doeu-
ments treating him as tvheir sharve-holder and calling him their
share-holder does that have the clect of makivg -him the real
share-holder 7 Now, ib is obyions that if we were to hold that it
had that effect, the consequence would be that the provisions of
the Actof Pmrh-.unem that shares can only be transferred by deed
would hie ensirely oluded; and any person who exumined the
register whethoer a creditor who wisbed to know who the shuare-
holders were in the company or a share-holder who wished to
know who his company share-holders were, would bo entirely
deceived. None of the wnmerous cuses vited appear to wo to
establish the proposition that, when a person lias ouce become a
legal share-liolder, he ¢an be freed from his lability to pay the
calls, simply by showing thal he hay made a contract which is
void ab law, but possibly may amount to an assignment in equity;
and that the company to a certain extont has :‘Ldopt.ml thal
vontract.”

In Moore v, Novth Western Doank(1) wherve the com-
petition was between two persons claiming fitle o sharves
registered 1n the name of a third person in a Company
Rowig, J., observed :

. ““As between two persons claiming fitle to shares in o
company liko this, which are registered in the name of a third
pacty, priority of title prevails unless the claimant second
in point of time can show that as between himself snd the
company, before the company received notice of the claim
of the first claimant. he, the second claimant has aoquired:
the full: status of a share- holder or at any rate that a.l]

tl) LJH&HJ lh, 099
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formalities have been complied with and that nothing more than
some purely ministerial act remains to be done by the company,
which as between the company and the second claimant the
company could not have refused to do forthwith ; so that as
between himself and the company he may be said to have
acquired, in the words of Lord SeiBornEg, a present absolute
unconditional right to have the transfer registered bhefore the
company was informed of the existence of & better title, TFor
that proposition the case of Socidté Gincdrale e Paris v. Walker
(1) and Roots v. Williamson(2) are sufficient anthorities and T
need not refer to the cases cited by the defendants in argnment
which were decided previously to Soeviéd Ginirvale e’ Paris v,
MWalker(8).”

This case has been followed in 0. D. Sethua v.
National Dank of India(3), and the principle applied to
the facts of that case. Socidtd Géncrale de Parvis v. Walker
(1) is also a case of competition between two transferees
neither of whom were registered in the books of the
C'ompany, and 1t was held that the person who had a
prior equitable title was entitled to preference. Lord
SerporNe after observing that a merely inchoate title by
an unregistered transfer would not for the purpose of the
_case be equivalent to a legal estate in the shares and be
sufficient to give priovity against a prior transferee who
had given notice of the prior equitable title to the Com-
pany so as to compel the Company to vegister the shares
in the name of the applicant observed as follows :

«1f indeed all necessary conditions had heen fulfilled to
give the transferee as between himself and the Company, a
present absolute unconditional right to have the transfer regis-
tered before the Company was informed of the existence of a
better title, the case might be different,”
and on the facts of the case he held that no such right
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was acquired by the subsequent transferee so as to give

him priority. Where the law prescribes a miode of

(1) (1885) 11 App. Oas., 20, (2) (1888) 38 Oh. D, 485,
(8) (1912) LL.R., 36 Bom., 334,
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emanen as the Madras High Court is concerned it has sob its face

o against what may bo called the equitable construction of

’i?ii.,‘i‘“' Statutes. In Kwrri Veerarveddi v. Kurri Bapiveddi(1),

SsstnJo ot was held that the provisions of seckion b4 of the
Transfer of Property Act which provides for tho mode of
transfor of immoveable properby are imperative and that
Courts would not be justified in disregarding them on
orpuitable grounds. "This decision was followed by another
Fall. Bench of this Court in lLamanathan v. Rangana-
than(2), where the observations ol the Privy Council
in Faxt Indian Reilway Company v, Changai Khan(3),
and Veukayyamma Rao v. Appa Rao(-t), are explainod
ag not overruling the principle laid down in KNuwrri
Veeraveddi v. Kurri Dapiveddi(1).  Though a different
view has been taken in Calentta and Bombay in Akbar
Fakir v. Intail Sayal(5), Syambdsor De v, Dines Chandra
Dhattacharyya(6) and Bapu Apajiv. Kashinath Sadoba(7),
thé decision of our High Court is binding on us and wo
do not think we can hold that a trausfer otherwise than
ag is provided by the Companies Act and the Articles of
Asrociation cau be valid. Treating the right of the
private transferee therofore as mevely a right in equity
to compel the vendor to exocuto a proper conveyanco
and the transaction evidenced by the transfor as merely
an agreement to convey capablo of boing perfected into
an absolute conveyanco by complying with the rules laid
down in the Companies Act and the Articles of Associa-
tion, the question is whether he has any priorvity over the
auction purchaser in a Court sale who has given notice

(1) (1906) LL.R., 29 Mad., 336 (M.B.).  (2) (1917) LL.K., 40 Mad,, 1184,
(3) (1815) LL.R., 42 Osle., 888,
(4) (1916) Y.L.R., 89 Mad., K09 (P.0),
(6) (1915) 20 1.0, 707. (6) (1619) 81 O.LY, 75
(7) (1817) TLR, 41 Bom,, 438 (P.B.).
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to the Company of his purchase. We do not think he N+essusus.
HAM

has any such priority. o.
any s p ¥ . Ranma.
As regards purchasers in Court sales where the sale et oo
. ' . 40,
14 confirmed and the provisions of the Act are complied —
. . . Kouana-
with there is nothing further to be done by the wwam

transferce or by the Court. When an order is issued S**™™ 7
under sub-clause (3), rule 79, Ovder XXI, Civil
Procedure Code, the Company acting through the
Necretary or proper officer could not make a transfer of
the shares to anybody else. It has either to recognize
the transfer or refuse to recognize it. Form 34 of
“Appendix B of the Civil Procedure Code is the prohibitory
order contemplatedin rule 79, clanse (3).  Itis addressed
to the Secretary of the Company and recites the fact of
the purchase by the aunction purchaser of the shaves
specified in the order and prohibits the Company from
making any transter of the shares to any person except
the purchaser, or from receiving any dividend thereon, or
from permitting any transfer, or from making any pay-
ments to any person except the purchaser. It is issued
under the seal of the Court and signed by the Judge.
We do not think that on the confirmation of the sale
and the issue of the order any further steps are required
to be taken by the Code. There is no provision in the
Code which requires the execution of any further docu-
mentg by the Court. In the view we take of the case
the Court purchaser in the present case has taken all
the necessary steps and brought matters to a stage
where all that remains is for the Company to signify or
withhold its assent and he is therefore entitled to
priority over the transferee from the share-holder who
has not got an assignment in manner required by law
and is merely in the position of a person who holds an
equitable contract. In Second Appeal No. 1719 there is
the further fact that the Court purchaser applied for the
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registration of the transfer and got his transfer recog-
nized by the Company.

Second Appeals Nos. 1719 and 1773 of 1919 are
allowed with costs throughout and Second Appeal No.
1626 of 1919 is.dismissed with costs of second defendant
throughout,

Duvaposs, J.—I agree.
N.R.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice
Venkatasubba Rao.

SANKUNNI (DErENpANT), APPELLANT,
v.

SWAMINATHA PATTAR (Pramxuirr), Respoxpent, *

Headmaster and pupil— Unruly conduct of pupil— Power of head-
master to inflict moderate corporal punishment—Rule 594 of
Educational Rules, effect of.

It is within the powers of the head of a school to inflict
moderate and reasonable punishment on a boy, such as a couple
of smacks on the cheek, for correcting unruly conduct or
breaches of discipline.

The Educational Rules which provide that ¢ corporal punish-
ment shall not be inflicted except in a case of moral delinquency
or flagrant insubordination and shall be limited to six cuts on
the hand ” do not prohibit or regulate the petty corrections
such as that in question which are necessary for maintaining
the ordinary discipline of-a school.

APPEAL-a,ga,inSt the decree of C. V. KrisHANASWAMI AYYAR,
Subordinate Judge of South Malabar at Palghat, in Origi-
nal Suit No. 18 of 1918. ’

* Appeul Buit No. 168 of 1920.



