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APPELLATE CIVIL.

'Before Mr. Just,ice Ktmaraswariii Sadri and Mr. Justice
'Devadoss.

N A G rA iiH U S H A N A M  a s d  p ou r o th k h s  ( P l a i n t i f f s ) ,  3922,

A p p e l la n t s ,

V.

R A M A C H A N D R A  RAO and  th ree  others (D e f e n d a n t s  

1, 2; 4 a n d  5), R espondents .'̂ '

Indian Companies Act (V I of 1882), Sch. A, Table A —
Articles o f Association o f  a Limited Company— Transfer of 
shares to he effftcted hy deed executed both by transferor and 
transferee— Transfer only hy tramferor^ (iffsct of, as against 
auction‘purchaser.

Where a transfer oE shares in a Limited Company is required 
by law or by the articles of Association of the Company to be 
made only by a deed executed, both by the transferor and. the 
transferee in the prescribed form^

fieW, that a deed of transfer executed by the transferor 
alone did not pass to the transferee the title to the shares and 
that an aiiction-pwrohaser under a subsequent attachment and 

_s:ale of the shares was entitled to be registered aa owner in 
preference to the private purchaser.

Second A itea l  agaiuRt tlie deci’ee of J.J. C otton, 
District Judge of Kistna at Masulipatam, ia AppeaL 
Subi 1̂ 0. 240 of 1918, preferred against the decree of 
K. K hishnama AcHAitiyAi.ij Temporarj Subordinate Judge 
of Masiilipatani, in Original Suit No. 63 of 1917.

The following is tlie sta,tement of facts taken from 
the judgment of K umaeasw aMI S astbi, J. :

One Venkatasubba Kao owned shares in Sri Krishna 
Cotton Press Co., Ltd., Guntur, Sri Krishna Jute and Cotton 
Mills Co,j Ltd., Ellore, Bezwada Tripurasundari Cotton 
Press Co.j Ltd., Bezwada and Sri Krishna Rice Mill Co-, at
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Nasa- Masulipatam. He was indebted to Thadipalli Venbatanarajan- 
.HD8HANAM gud 121 oonsideration of the money due to liim he executed 

a deed of transfer, Exhibit L, dated 20th April 1912^ wherebyCHÂBRA
Rao, }̂ q transferred the shares mentioned in that document for a sum 

of Eg. 8,000. The deed is in the usual form and is signed by 
Veutatdsubba Eao alone. Notice was given of this assignment 
to the various Companies whose shares were transferred, but the 
transferee was not registered as a shareholder owing to objection 
being taken as to the form of the transfer not complying with 
the articles of association and owing to prohibitory orders 
having been received by the Companies in respect of the shares, 
It appears that after the sale and before notice to the Companies 
these shares were attached by prohibitory orders in execution oE 
decrees against the transferor and they were subsequently ’ 
sold in execution and purchased by strangers.

The private purchaser of tlie sliares under tb.e deed 
of assignment broiiglit tHs suit for a declaration of liis 
rigbt to the shares and of the in-validity of the a,ttach“ 
meiit and sale thereof b j the Court. The defendant, viz., 
the auction purchaser, pleaded that liiR purchase alone 
was vahd and that the assignment to the phaintifF did 
not confer on the plaintiff any valid title,, to the shares. 
The Court of first instance, viz., the Subordinate Judge, 
allowed the snit. On appeal by the defendants the 
District Judge reversed the same and dismissed the suit. 
Thereupon the plaintiff preferred this Becond Appeal to 
the High Court.

P. Narayanamurti for appellants.— The articles of 
association are not mandatory but only directorj. It is 
not necessary to observe the prescribed form, .Both in 
la^ and in equity an assignment by the owner alone is 
Bu:fi&cient to make the transferee the owner of the shares. 
The articles in this case give absolute right to have iJie 

: ; trausferees name registered on such a transfer. Of two 
; :peo[‘sonŝ^̂^̂ W  hoth unregiste^  ̂

prior in date prevails : 5,; Halsburjr’ŝ  ̂L^
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pages 191j 197, Moore v. North Western B m k ( l ) .  Eyen 
■without a transfer deed a pledge of tlie sliares is good. " 
"Earlier pledge prevails: Bradfm'd Banhing Oorapany v. csakcsa 
Briggs{2).

T. M. Krislmaswrnm Ayyar^ with. T. 8. Eaglmmtha 
Baa and Y. Suryanmuyana, for respondentB,— Tte sliares 
can "be transferred only in tlie manner prescribed by law.
Table A, clan̂ se (8), and articles of tlie Indian CompanieB 
Act (VI of i882) govern this case. Tliey prescribed that 
these shares can be transferred only by a deed of transfer 
executed by both the parties. A transfer in such legally 
|Frescribed method alone is effectual to pass the title in 
the shares ; Young v. Mayor of 'Royal Leamington S^a(3)^
The Liverpool Borough Banh v. Turner(4). McEuen v. West 
London Wharves and Warehouses Gompany(b), Kurri Veera- 
reddi v. Kurri Bapireddi{6)^ Eamanathan v. Banga- 
natlianiy)^ Bhavan Mulji v. Kavasji JeJianyir Jasawala(8), 
Maxwell on Interpretation of Statutes, Sixth Edition, 
page 650, Torhington v. Magee(9) and section 137 of the 
Transfer of Property Act. Where there has been an 
attachment of the shares, the Civil Procedure Code 
prohibits the officers of the Company from transferring 
the shares to any one but the purchaser under the 
attachment. Until the private transfer is registered in 
the books of the Company, the private transferee is not 
the owner of the shares. Though there is a discretion in 
the officers of the Company to register a private trans­
feree, the Company has no option in registering a Court 
purchaser especially when he had done all that he had to
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xaoaiiusiia« fjo iiy of informing fclie Company of liis purcliase in
Court auction : Societe GSnSiulo de Pans y- W(illcdT{\\

11 AM A .  \
CMAND KA

E-vn. .Ktjmaeaswami S a s t b i , J .— Tliese Appeal?! relate to
KrMARÂ tlie yalidity of tlie transfer of certain shares in ,Limi.ted 
Sisi'Bi, J. CompauieR governed by tlie Indian Companies Act.

His Lordsliip after stating' tlie facts recited above 
continued as follows ;]

The'competition ,is'between tlie auction purchasers 
at the Court sales and the transferee under the deed of 
assignment., Exhibit L.

As regards the shares hei.d in li.mited companies  ̂ it 
is importajit to coiisidei’ the provisions of the Civil 
Proced.ure (Jode as regard.s the attachment and sale of 
shares held by judgment-debtors in Companies governed 
by the Indian Companies Act. Order XXI, rule 46, enacts 
that in the case of a share in the capital of a Corporation 
attachment shall be made by a written order prohibiting 
the person , in. whose name the share may be standing 
from transferring the same or receiving any dividend’ 
thereon and a copy of the order being sent to the proper 
officer of the Corporation. Eule 7(3 'provides that whei'ti- 
the property to be sold, is a share in a Corporation the 
Court may, instead of directing the sale to be made by 
public auction, authorize the sale of such insti’ument 
of share through a broker. Jiule 79, clause (3), provides 
that, where the property sold is a share in a Corporation 
the delivery thereof shall be'made by a written order 
of the Court prolhbiting the person in whose name the 
share may be standing from making any transfer of the 
share to any person , except the' purchaser, or recei viiig 
payment of any dividend or interest thereon, and tlie 
manager, secretary, or other proper officer of the Corpora­
tion from''permitting",̂  any'such transfer or nmking any
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sncli. payment:- to any jjerson except tlie piircliaser,
Rule 80 providies tliat -where the execution of a clocunieiit  ̂ .

■ . \  ̂ . H.AMA-
or tiie endorsement of the party in whose name a ne^o- oĥ ndra

. . . . Bao.
tiable insti.*nment oi’ a sliare in a Corporation is standing is —

. „   ̂ . K l 'i lA H A -
required to transier such, negotiable instrunient or shai’e, swaw

th e J udge or such officer as he appoint in this behalf 
may execute such dociiment, or make Riich endo]’sement an 
may be TiecesBa.ry, and such execution or end.or,'cement Blia ll 
lia^e the same e.ffect as an execution or endorsemeni" by 
the party. In the present case the sliares were attached 
by prohibitor}'' orders in form required by the Oode aud 
they we:re sold and. necessai'y iiotic*' was given to tin* 
companies concerned. So far therefore as the C'onrt [)ur̂ - 
chasers are concerned, it is cleai' that the provisions of the 
law necessary to tran.sf<‘r' the sliai'es to them have b<'en 
complied, witli; the only I'oi’raality remaining is the a,ctiial- 
tiransfer of the shares in th.eir names in the Gompanies’̂ 
books. Both tinder the Companies .Act and under the 
Articles of Association of the various Companies the- 
Directors have a. discretion, to transfer the shares in 
the names of the auction purchasers. It is argued by 
Mr. KriRhnaswami Ayyar that when thei-e is a Court 
sale and a purchase under it, there is no discretion 
left for the Directors and that they are bound to transfei' 
the shares. .It is argued by Mr. I^arayanamurtij for 
the other side, that tbere is .noth_in.g in the Companies 
Act or the Articles of Association to make any differ- 
ence between, private sales and sales in’ execution of 
decrees, the necessity for the sanction of the Directors 
being to prevent undesirable persons or debtors of the 
Company from getting transfers of shares. Tlie reason 
applies with. eq[ual force to private or Court purcliasers.
We agree with th.e view taken in MwnMal Bn  
The Gordhan SjAnning and ManufactiiHng Oo.(l)/ that:
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SŴMl
S a s t h i. J.

N’a(3abi?6ki* tlier© is still a disorotion in tli© DirGctors to Tooognizd
»r or not puroliasers in execution of decrees. So far as

mxTA’x tKe transferee from the share-Kolder under Exhibit
—  L is concerned, it is clear that the document of

transfer does not conform with the proTisions of the 
Companies Act or with the Articles of Asaociation of 
the Compamea. The preRent case is governed by the 
Companies Act of 1882 and by the Articles of Asao- 
ciation of the various Companies. It is clear that both 
under the Act and the Articles of Association the 
instrument or transfer of the xshares of the Company 
has to be executed both by the transferor and trans­
feree and in the form prescribed. So far as the 
transferee is concerned the form contains a statement 
by the transferee that he agrees to take the shares 
subject to the condition on which the vendor himself 
holds the shares. The Act also provides that the trans­
feror shall be deemed to remain the holder of the 
shares until the name of the transferee is entered in 
the Companies’ registers (see Table A, First Schedule). 
Section 44 of the Companies Act of 1882 enacts that 
the share or other interest of any members in a Company 
share is moveable property capable of being transferred 
in manner provided by the regulations of a Company. 
As observed by C hannell, J., in TorMngton v. Magee{l), 
shares which can only be transferred in manner provided 
for in the Companies Act are not choses in action. 
Section 137 of the Transfer of Property Act excepts 
shares in Companies from the Chapter dealing with 
transfers of actionable claim. Section 26 of the English 
Act of 1866 requires that the deed of transfer should 
be executed by the transferor and transferee, and duly 
entered in the register of transfers, while Article 18 
of Table A of the English Companies Act of 1908
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makes a Bliglit alteration and directs that the instrnment 
of transfer should be executed "both by the transferor ,Kama-
and transferee, and states that the transferor shall . cbandra. Eao.
be deemed to remain the holder of the share until the »—•
name of the transferee shall be entered in the register, swami

So that, both under the English and Indian law the 
deed^of transfer has to be executed both by the trans­
feror and transferee. . The question therefore is 
■whether a deed not complying with the terms of tlie 
Act, and the Articles of Association, is valid to transfer 
shares as against a person who has acquired the 
right to them by a Oourt-sale in manner required by the 
provisions of the Civil Procedure Code. The contention 
for the Court purchaser is that where the law pre­
scribes a mode of transfer, that is the only mode which 
is capable of passing property and that any other modê  
although it may as between the transferor and trans­
feree give him a right to complete his purchase by 
compelling the transferor to execute the necessary 
transfer as required by the Act, will not avail against 
third parties. For the private transferee it is contended 
that his acquiring an equitable title is good, not only 
against the transferor but against third persons also.
We are of opinion that the contention of the Court 
purchaser is well founded and that where the law pre­
scribes a mode of transfer compliance with that mode 
is necessary before property can pass so as to confer 
title against third persons. In McEuen v. West Londo7i 
Whawes and Warehouses Comjpamj{l)  ̂ where there was 
a transfer of shares but not in manner required by 
Act of Parliament, it was held that the transfer of those 
shares in any other form would at least amount to an 
equitable contract and that, even if the Company act 
upon the transfer and receive payments from the person
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s'ASA'iiusHA- Britei'ocL i..iitiO ti-tit. cki.id. issu©
docaments mid treat him as a share-holder, it, would.
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1*.
K a m a -

C J I A NORA

Hao.
not liare the effect of making him a real share-holder. 
Sir G i'IOBGe Mellihh, L.J., observed ;

If a sliaa-e-hoider i.u a company whose shares by Act of 
S.AffBi, J. Pf̂ j.]iauienfc cati only be trauefeiTed by deod and by an alteration 

iB tlio register^ fchiiiks fit to sell them in anotlier way, wliich can 
auly make au equitabh'- contract at most and the Company ho 
fur Hot upon it that they receive payments from the person who 
lias entered iivto that eqiutable coutract and perhaps issue docii- 
loentH fcreaf.ing diini as their sharodiolder and ctdliug hiui tlieir 
share-hohler does that have the ctlect of makvug -him the real 
sbare-holder ? Novvj it is obvious that if Ave were to hold that it 
iiad that etl'ect., tin,! cousequeiice would be that the provisions of 
the .Act of Parliament that sharos can -only be traiisferred by deed 
would bp entirely fjlnded; and any person who examiued tJie 
regisfer whethfir a creditor who wished to know who the share- 
lioldera were in tihe company or a, shai-e-holder who wished to 
know who his company sliaro-holdera were, would bo entirely 
deceived. None of the nnmerous eases tjited appear to nio to 
BstiabHsli the propoaition that  ̂ when a person has oneo become a 
legal share-lioldov, he can be freed from his lial/dity to pay the 
calls/ sioiply by shuwing thnt ho has made a contract which is 
void at law/but possibly may amount to an ;i.ssignttient in equity -̂ 
and that the wnnpany to a certain extent has adopted that 
contract.’''

In Mooiv V. Noi'th_ W(’/:>lorn UmhJ({l) where the com­
petition, between two persons chiiming title to share.s 
registered in the uame of a. tliii'd. person i n a, Oompaiiy 
iio]\f:iiR5 dobseryed :

“ As between tw'o persons claiming title to shares in a 
company like thisv which are registered in the name of a third 
party, priority of title prevails nnless the claimant second 
in point of time can show that as between himself and the 
Qompany;, before the; company receiv-Bd notice of the claim- 
of ;the first claimant he, the second claimant has ao<^mred- 
the fn li; status of a sharG-holdei' or a t  any rate that all

U) 2 Oh;., 599.



formalities liave been complied with, and that iiotliing’ more than N a g a b u s h a -

some purely ministerial act remains to be done by the company^
^Mcli as between the company and the second claimant tlie chVnma

company could not have refused to do forthwitli j so that as Kao.
between himself and the company he may be said to liave Kumaka-
acquired, in the words of Lord SelboenEj a present absolute 
imconditiooal right to have the transfer registered before the 
company was informed of the existence of a better title. For 
that proposition the case of Societe Qenerale de Favis v. Wal'ker 
(1) and Roots V. Williamson{2) are sufficient authorities and I 
need not refer to the cases cited by the defenda,:nts in aronment 
which were decided previously to Socii’te Q<'n('rale de\Paris y.
Malhavi^

This case lias been followed in U. D, Setkna v.
NcLtion(d Banh and the ‘piinciple applied to
the factn of that case. SocAMe Gmerale de Paris v. Walher
(1) is alno a case of competition between two transferees 
neither of -whom were registered in the books of the 
Company, and it was held that the person who had a 
prior equitable title was entitled to preference. Loi-d
Selbokne after obserying that a merely inchoate title by 
an iini*egistered transfer would not for tlie purpose of the 

-Case be equivalent to a legal estate in tlie shares and be 
sufficient to give priority against a prior transferee who 
had given notice of the prior equitable title to the Com­
pany so as to compel the Company to register the shares 
in. the name of tlie applicant observed as follows :

“ If indeed all necessary conditions had been fulfilled feo 
give the transferee as between himself and the Company^ a 
present absolute unconditional right to have the transfer regis­
tered before the Company was informed of the existence of a 
better title, the case might be different,*' 
and on the facts of the case he held th at no sucli right 

was acquired by the su.'bsequent transferee so as to give '

Mm priority. Where the law prescribes a mode of
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NAM 
V.

EA5fA-
O H a NIIB/V

Rao.

naoabbsha- tranafor any transi'Gr otliorwiHO than by tii,0 nuwiiior 
prescribed by law will nofc confer a valid title. So i:ar 
aR the Madras Higli Court ia concerned it lias set its face 
against wliat may bo called tlie equitable construction of 

*8WAMf’ Statutes. Ill Kurri Vee/rariddi v. K'tmi lh;pireddi(l), 
SAflTw,J. provisions of section r)*:!? of t/ho

Transfer of Property Act -wliicli pi'OYides for tho mode of 
transfer of imiiiovoablo property aj’O impe.rai.iv<3 and th,a,t 
Ooiit'tiK ■would not be jiiBijiliod in disregarding on
eq_iiital)le grounds, l̂ his decision wan follow(3d by anotlier 
Full .Bf̂ ncli of tlii« Coiu’t in Jtaiuanathan v. Itangana- 

where the observations of the Privy Couucii 
in Ead Indim Bailwaif Oomfamj v. Clmujai Khan(}i), 
and Veiikayjianvnia liao v. Appa Ea(>(-1<), aro explained 
ae not ovori’uliiig tlie principle laid (iown in Kiirri 
Ve4irandM v. Kurri I>a]nmkH(l). Though a different 
view has been i',aken in (Calcutta and .Boird,)ay in Akbar 
Fakir v. Intail Smjalifi)  ̂ Si/amhkor Dr. v. Dinan Ghandra 
r>haUar.liaryya[Q) and Uajm Apaji v. Katihmaih 8adoba(J)^ 
fciiG decision, of our High, Court, is biiidii,ig on ua and wo 
do not think wo can hold that a trauBfor otherwise th.an 
as is provided by the Coinpaniea Act and t,he Articlofi of' 
AsRociatio,ii can be valid. I ’reating the right of the 
private transferee therefore aa merely a right in equity 
to compel the vencior to execute a proper oc),aveya,iico 
and the transacti,on evidenced by tho transfer as merely 
an agreement to co,n,vey capable of bein,g perfect(3d i,rito 
an absolute conveyance by complying with the rules laid 
down in the Oompaiii,es Act and tlie Articles of ,ABBOcia- 

 ̂ tion, the question is whether lie has any prio,rity over the 
a'aotion purchaser in a Court sale who has given notice'
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to the Company of Ms purchase. We do not tMnk he 
has any such priority.

As regards purchasers in Court Bales where the sale wundba
is confirmed and the proYisions of the Act are complied — '
with there is nothing further to be done by the swimi "
transferee or by the Court. When an order is issued 
under sub-clause (o), rule 79, Order XXI, Civil 
Procedure Code, the Company acting through the 
b̂ ecretary or proper officer could not make a transfer of 
the shares to anybody else. It has either to recognize 
tlie transfer or refuse to recognize it. Form 34 of 
'Xppendix E of the Civil Procedure Code is the prohibitory 
order contemplated in rule 79, clause (3). It: is addressed 
to the Secretary of the Company and recites the fact of 
the purcliaso by the auction purchaser of the shares 
specified in the order and prohibits the Company from 
making any transfer of the shares to any person except 
the purchaser, or from receiving any dividend thereon, or 
from permitting any transfer, or from making any pay­
ments to any person except the purchaser. It  is issued 
under the seal of the Court and signed by the Judge.

We do not think that on the confirmation of the sale 
and the issue of the order any further steps are required 
to be taken by the Code. There is no provision in the 
Code which requires the execution of any further docu- 
ments by the Court. In the view we take of the case 
the Court purchaser in the present case has taken all 
the necessary steps and brought matters to a stage 
where all that remains is for the Company to signify or 
withhold its assent and he is therefore entitled to 
priority over the transferee from the share-holder who 
has not got an assignment in manner required by law 
and is merely in the position of a person who holds an 
equitable contract. In Second Appeal No. 1719 there is 
the further fact that the Court purchaser applied for the
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reg istration of the transfer and got his tra m fe r recog­
nized b y  the Com pany.

Second Appeals Nos. 1719 and 1773 of 1919 are 
allow ed w ith  costs th roughout and Second Appeal N o. 
1626 of 1919 is. dismissed w ith  costs of second defendant 
throughout.
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NAM 
V.

R a m a -
CHANnKA

&& 0 .

K u m a b a -  
6WAMI 

S a s t u i ,  J .

D e v a -
DOSS, J .

D icvadoss, J . — I  agree.
N.R.

1922, 
February, S.

A P P E L L A T E  CIVIL.

Before Mr. Justioe Oldfield and Mr. Justice 
Venhatasiiiba Bao.

SANKUNNI ( D e f e n b 4 n t ) ,  A p p e l la n t ,

V.

SW AM IN ATH A PATTAR ( P l a i n t i f f ) ,  E e s p o n d e n t .  *

Headmaster and pupil— Unruly conduct of pupil— Power o f head­
master to infiirt moderate corporal punishment—Rule 59 A o f  
Educational Buies, effect o f

It is within the powers of the head of a school to inflict 
pioderate and reasonable punishment on a boy, such as a couple 
of smacks on the cheeky for correcting nnruly conduct or 
breaches of discipline.

The Educational E.uleB which provide that “  corporal punish­
ment shall not be inflicted except in a case of moral delinquency 
or flagrant insubordination and shall be limited to six cuts on 
the hand ”  do not prohibit or regulate the petty corrections 
such as that in question which are necessary for maintaining 
the ordinary discipline of-a school.

A ppeal against the decree of C . V .  K e ish n a sw a m i A y y a e , 
Subordinate Ju d g e  of South M alabar at P alghat, in  O r ig i­

nal S u it N o . 18 of 1918.

* Appeiil Suit X o, 158 of 1920.


