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orig in a l tr ia l ,  a n d  w ho is now  dead , coup led  w ith  som e evidence 
as to  h is  absence from  th e  v illag e  a t  th o  tim e  o f th e  dacoity , an d  
as to  h is  abscond ing  th e re fro m  afte rw ards. T h e  J u d g e  considers 
t h a t  Jo g e sh u r’a deposition  is ev idence  a g a in s t th e  p riso n e r , u n d er 
s. 33 of th e  E vidence A c t, a n d  also  u n d e r  s. 512 of th e  C rim inal 
P ro ced u re  Code. I t  is c lea rly  n o t  ad m issib le  u n d e r  th e  form er 
A ct, a s  i t  w aa n o t reco rded  in  th o  p resen ce  o f th e  p r is o n e r ; and  
i t  w ould  only  b e  adm issib le  u n d e r  th e  l a t t e r  i f  th e  . provisions of 
s. 512 w ere  com plied  w ith , T h is  sec tio n  requires,, w e consider, 
th a t  th o  abscond ing  shou ld  b e  a lleg ed , tr ie d , a n d  established, 
beforo th e  deposition  is recorded . I n  p o in t  o f  fac t t h e  deposition 
does n o t a p p e a r to  h av e  b e e n  reco rd ed  u n d o r  t h a t  se c tio n .a t a ll;  
i t  w as reco rded  in  th o  o rd in a ry  course o f  p roceed ings against, o ther 
persons, a n d  is  th e re fo re  in a d m iss ib le  ag a in s t, th e  p r is o n e r , .

E v en  assu m in g  th a t  i t  is  ad m issib le , th e re  is, wo th in k , an  
absence o f an y  suffic ien t co rro b o ra tiv e  evidence. P ro o f of his 
absconding  is n o t  sufficient, H o  b e lo n g e d  t o 'a  su sp ec ted  class of 
persons, a n d  w hen  severa l o f  t h a t  c lass w ere im p lic a te d  in  th e  
case i t  is  q u ite  possible t h a t  ho  th o u g h t  i t  adv isab le  to  leave th e  
village. T h e  evidenco show s , t h a t  h e  h a a  been, liv in g  . h o n e s ty  
ever since. T h e  conviction m u s t b e  s e t  aside  a n d  th e  prisoner 
released.

A p p e a l ,a l lo w e d .

Before My. Justice Field and M r. Justice Norris.

ABBILAKH SINGH (PETmoNEit) v. K H U B  LALL (Opposite P aiwt.)

■ Sanction to prosecute— Criminal Procedure Code (Act X  o f 1882), s. 195. 
clame a., para, 2—Notice, when necessary prior to sanction.

A  sanction to prosecute, wlion applied for subsequently to„the termination 
of tho proceedings in tho course of which tho ofEenco is alleged to have been 
commited, ought not to bo granted, unless tlio person against whom the 
sanotion is .applied for had had notioo of the application and an opportunity 
of being heard.

T b i s  , w as u p o n  an, ap p lic a tio n  fo r san c tio n  to  p ro secu te  m ade 
u n d e r sec tio n  196 , o f  th e  O ode . o f  C rim in a l P ro ced u re . One

0 Revision Oaso No, 268 of 1884, against the, order passed by.J. 0. Price. 
Officiating Magistrate of Durbhangah,' dated the 16th of February 1884 
. awarding sanction to prosecute the petitioner.
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A bbilakh S in g h  la id  a  co m p la in t a g a in s t th e  se rv a n ts  o f M r. W ilson , 1884 
of th e  Poopree factory, in  th e  d is tr ic t o f D u rb h a n g ah , for a s sa u lt A bbilakh  
and forcible e n try  up o n  h is land. T h e  defence s e t up  before S™GH 
the  D e p u ty  M ag is tra te  was th a t  th e  fa th e r  o f  A b b ila k h  had , by  a  K h u b  L a l l .  

w ritten  is t i f a  o r d eed  o f  re lin q u ish m en t, g iven  u p  th e  la n d  or 
jo te  in  resp ec t o f w hich  th e  co m p la in t h ad  b een  m ade. T h e re 
upon A b b ilak h  p rese n ted  a n  ap p lica tio n  a t  th e  C o llec to rate  to  th e  
effect th a t  th e  deed  a lleged  to  have  b ee n  filed a t  th e  C o llec to rate  
by  h is fa th e r a n d  p roduced  b y  th e  fac to ry  people w as a  fab rica ted  
docum ent. T h a t  app lica tion , to g e th e r  w ith  th e  com plain t, w as 
disposed o f b y  th e  D e p u ty  M a g is tra te  w ho convicted  th e  accused  
(th e  se rv an ts  o f  th e  factory) an d  p ronounced  th e  is t i f a  to  b e  
a  forgery. O n appeal, th e  Ju d g e , on th e  2 7 th  N o v em b er 1883, 
discharged  th e  accused, on  th e  g ro u n d  th a t  th e  is t i f a  w as a  
genuine docum ent. O n  th e  1 4 th  F e b ru a ry  1884, a n  ap p lica tio n  
was m ade fey K h u b  L all, one of th e  aforesaid  se rv a n t o f th e  factory, 
for sanction  to  p rosecu te  A b b ila k h  on acco u n t o f  h is p e titio n  a t  
the  C o llec to rate  w h ere in  h e  im p u te d  forgery  to  th e  factory  
servants. O n  th e  1 6 th  F e b ru a ry  1884, th e  M ag istra te , w ith o u t 
serving an y  no tice  on A bb ilakh , aw arded  h is  “ san c tio n  to  p rose
cute.” A g a in s t t h a t  o rd er A b b ila k h  p re se n te d  a  p e tit io n  to  th e  
H igh C ourt.

M oulvi S e ra ju l Is la m  for p e titio n e r.

Mr. 0. G regory  for th e  opposite p a rty .

T he ju d g m e n t o f  th e  C o u rt (F ie l d  an d  N orris, JJ .) was d e
livered by

F ie l d , J .— T h is  is a n  ap p lica tio n  u n d e r  para . 4, clause ( c \  s. 195, 
of th e  C ode o f C rim in a l P rocedure , for th e  revocation  o f  a  sanction  
given for th e  p ro secu tio n  o f th e  p e titio n e r, d a te d  1 6 th  F e b ru a ry  
1884. T h e  sanction  is in  th e  follow ing w ords :— “ S an ctio n  to  p ro se
cute is aw arded .” W e  th in k  th a t  th is  san c tio n  m u s t be revoked  on 
two g ro u n d s : T h e  second p a ra g ra p h  o f clause (c), s. 195, p rovides 
th a t  th e  sanc tion  “ sha ll, so far as p rac ticab le , specify th e  C o u rt 
or o th e r  p lace  in  w hich, a n d  th e  occasion on w hich, th e  offence 
was co m m itted .” T h e  san ctio n  w hich  form s th e  su b je c t o f  tln'g 
app lica tion  does n o t com ply w ith  th e se  provisions o f th e  law.



1102 THE INDIAN LAW KEPORTS. [VOL. X .

1884 T lie  second g ro u n d  up o n  w h ich  w e th in k  th ia  san c tio n  o u g h t 

A b b i l a k h  reyo^-e^  “  : ^ ie  san c tio n  w as n o t  g iven  im m ed ia te ly
S i n g h  u p o n  th e  te rm in a tio n  o f th e  p ro ceed in g s in  w hich  th e  questio n  of 

K h u b  L a m . .  th e  g en u in en ess  of th e  i s t i f a  or n o tic e  o f  re lin q u ish m e n t w as rais
ed . I t  w as g iv e n  w hen th o se  p ro ceed in g s h a d  te rm in a te d , a n d  by  
a n  o rd e r o f  a  su b seq u en t d a te , w h ich  v ir tu a lly  re -o p en ed  th e  
m a tte r . W e  th in k  t h a t  w h en  a  sa n c tio n  is ap p lied  for u n d e r 
c ircum stances o f  th ia  n a tu re , t h a t  is, a f te r  th e  te rm in a tio n  of 
th e  p roceedings in  th e  course o f  w h ich  th e  offence is  a lleged  to, 
h av e  b e e n  com m itted , tlie  p e rso n  a g a in s t w hom  th e  sanction  is 
ap p lied  for o u g h t to  h av e  n o tice  a n d  h a v e  a n  o p p o rtu n ity  o f 
b e in g  h ea rd , a n d  th a t  th e  p ro ceed in g s o u g h t n o t  to  b e  re -open
e d  in  th is  m a n n e r to  h is p re ju d ic e  w ith o u t  g iv in g  h im  a n  oppor
tu n i ty  of ap p e a rin g  an d  b e in g  h ea rd . U n d e r  th e se  circum stances, 
■we revoke th e  sanc tion  so fa r  aa re g a rd s  th e  ch a rg e  u n d e r  section 
211. W e u n d e rs ta n d , t h a t  in  th is  sam e  reco rd  th e re  is  a  charge 
a g a in s t th e  p e titio n e r  u n d e r  s. 500  o f th o  P e n a l Code. T h a t  is 
a n  offence for th e  p rosecu tio n  o f w h ich  a  san c tio n  is n o t  requ ired , 
a n d  th e re fo re , so fa r as reg a rd s  t h a t  offence, we m ak e  n o  order.

___________ S a n c tio n  revoked .

FULL BENCH REFERENCE.

Before S ir Bichard Garth, Knight, Chief Justice, M r. Justice Mitter, Mr.
Justice JPrinsep, Mr. Justice Tottenham, and Mr, Justice Pigot.

1884 NOBOKISHORE SAEMA ROY, on his death m s le g a l  represen tative, 
September 18. m s sou GOB1ND CIIUN'DEIl SARMA HOT (P la in tiff)  A ppellan t 
—---------- - v. HA11I NATH SAEMA ROY and othishs (D efendants) Rebpondentb.0

Hindu Law— Transfer by H indu Widow o f her estate— Consent o f
reversioners.

Under the Hindu law onrront in Bangui a transfer or conveyance by a 
widow upon tho ostensible ground of legal necessity, auoli transfer or oon« 
reyftnoo boing assented to by tho person who at tlio time is tlie next 
reversioner, will conclude another person not a party thereto, who is the 
actual reversioner upon the death of the widow, from asserting his title to 

the property.

• Appeal from Appellate Decree No. 2176' of 188£, against the' deoree 
oE T. M, Kirkwood, Esq.., Judge of Mymensingh, dated the 14th August 
1882 ; reversing the dooree of Baboo Nobin Ohunder Ghose, Subordinate 
Judge of that District, dated tho 11th July 1881,


