
■withouti legfil Jiecofitsity, iii "wliose ciiso it» beoii IigIsI 
that the fiale is good tiil ropiuliated by ttio rpvorsioiierH.

ICH.ISHNAMA refipGctfiilly (ii,sRPiit froni tlio view taken b}' jvjvisiiNA".
oHAiii, gwAMi Ayyak, J -5 in Kandammi Amn v. So'imahamJa Bl-a 

Nidhi, htd,{\), tliat a, sale witlioat :ne(iORsiJ,y is in­
capable of ral:ifica,iaon by ivbo olilior co-pair(;onerB. 
Following h'hirijn Nadh Oha/idw v. Na/rdngh Tiwari(2), 
we iiliiiik tlie claim for inosiiG profits Bliouki be limited 
to tlie period froin the daiio oT suit as ili.ere was no 
repudialiion before iiie Hiiit,. Tlier(  ̂ will a (lecla:ral'ion 
tlial. ih.e dfvfendaul,H ;ir(' eniiitled t.lie lialf Bliare of iJie 
vendor wliieh tlie}" will be at. liberty l:.o work out by si 
Kiiit for parliiioji. Tlie dfK̂ ree of tlie Subordinate Judge 
will be modi lied accordingly.

K.Il.
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afpel:i:.a.tk c i v i l .

Before Mr. JuMice Aylhig and Mr, Judwe 
Vimlnl.amhha li'ao.

KUPPUS V\̂ AMI CHE'1’1’1 A11 (1 ’ErrrioNKu-™!'lAiNTiFfc'),
Doopmber A I'F A IN T,

22,

E A J AG OF Ali k  Al. Y A R (11 les i't)N i>e n t ~ X )  efe k  da n i ') ,

REBrONl.iEN'l'.*

Limiidtion Act { I K  o/ ariuh; .182 (5) — Jwlgmenl'-dtihior'B
petition to enter m tu ja d io n  o f  cUicrm-^OhjNdimi dahnw nt 
oj ihGfea-holdar, lohetJurr in  aid, ‘trh.m no exticuliou
application pending— S(iN-pmtmon o f  IvmitaHoii.

A ataterneBti filed bj a (lecree-litjlder objt'ctiijg to tiifi 
judgment-debtor’s ap{,)lit‘ati()ii to enter up Matisfsi.t‘tioij of the

(1) (1S12) LL.E„ 85 Mad., 17?, (2) (101!?) IJj.lL, 80A!l, fil,
* Appeal Agujnat IppeJkte Order Sa. 13 of 1021.,



decree is not a Btep in uid of oxeciition, especially when no Kuppubwami 
application f o r  execution was then pending. Ihnosh Ghv/nder 
'Dutta V .  8oonder Narain I)eo (1.889) I .L .R , 16 Calc., 747. BAJAGOPAtA 
Baghunandun Ferj^had v. Bhiujoo Lall (1890) 17 Calc.^
268 and Ilaghimandim A lw er  v. KaJlijdu/} M:is’ser (1896) I.L .K .,
23 Calc., 000j followjd.

An application to be a step in aid of exGcuiiou should be one 
made in a pending ex(Miution application. IIamksam, J /s view 
in Sanlmra Nainar P illai v. Thantjamma^ (192:i) I .L .l i j  45 Mad.j 
202, dissentod frorti.

TliG titno diirinf  ̂ whicli the judgmeat-debtor^s application to 
enter aaitiafaetioti of the decfee was pauding ca.Mvot-, suspend the 
period ol iimit-ation for application t'or execution of the decroe :
Njityam oni Danfii v. Lakhcm Ghandra Sen (1916) LL.R., 48 Calc.,

. ()60, distinguished.

AppeaI; agaiiiRt fcho order of B. Subba Bao, Subordi­
nate Judge of Ta,i:ijorej in Appeal Suit Fo, 92 of 1920 
(Appeal 8uit No. 117 of 1920 on tlie file of th.e District 
Court, Tanjore) preferred against tlie ordor of S. K , 
Ramaswami'-* Bomaiajiyak, Acting District Munaif of 
TiruYadi, in Execution Petition Wo. 368 of 1919 in 
Original Suit No. 174 of 1916.

Tke facts are set out in the judgment. The decree- 
holder whose application for execution was dismissed by 
both the lower CourtG as barred by limitation preferred 
this apj)eal to the High Court.

T. M. Krislvmswami Ayyar for appellant,— Exhibit 
35 is a step in aid of execution : DJiamnammia v. Buhha{l)^
Abdul Kader Bowther v. Knshnmi Malaval Nmr{2),
Lahhi Ofmid v. Pear OhamdQi), Masilanmii MtdaMar 
V. Bethmwami A%jyar{A)̂  Bacharaj NyahciMiand y. Babaji 
Tuhmwn{^), Lamniram Lallubhai ~v. Balashinkaf V&nî  
ram{Q).

An application to be a etep in aid of execution need, 
not be made in a pending execution application,;
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KwpttswAM JYdi'tuir Pillai v. ThangiiMma^l). Tl;ie ivime (luring 
-y- wliicli Execiitiioii Aijulicatioii No. H) of 11)18 wa,fqj(:'iidi:n0:

E a j ^ G O P . i L A  . 7 t r  - I ’  I ; •Aisar. RUKpeiids liim taiioii: luyinoiidra jJiohon v,
Bharaninaih Chanda lakh an Chnnder Sen v.
Miidliu Sudan 8), NrUiia.rih(rii,i v. Lakha,n
Ghandm 8m{4). Mnthn Korakkai Chdii v. i/a<iar 

5) is disliiig'-aiBjijvblo.
;S'. Snlmilhviiiijia Aiiija,r for tilio rc.s[)oiidon|-i.—Exlii- 

bit; IB not/ a siiop it) ;iid : Sn̂ evh'a.Ha Oh avia,r v.
Pmnumimii’i/ Nada.r((i), I'vij Nath- Saha I Singh v. HaH 
Chmwh iu/,7/(7), Unu'Hh, Ohnmhr lJii.U:a v. Stmuder jYandn 
l)co(8)y liagiimandnn Pershad y. J!hugoo la.ll{9), Ilagkih 
miid'un UlisHc/r v. 'Kailgdnt Miam'{ 10). Au application 
to be a shop in aid must, bo made? in, a ponding' ('xoctifcion 
application. TIk'Fo o;iu bo no suHp'MvsiuM of liiuibabion 
apart from tlio Liaiihalaon A ct ; Mntka KoraJchd ChoUl v. 
Madar Atn,uy:d{b).

AlLtNG, J .~T iio  solo qiK'Btion for disposal in tJiis 
appeal is on,o of liniifuiliati. A[>p('lia.uti is t!n) di'ortM:}-
holder in Original Suit No. 174 oi: 191l:> on tlio lilo of
the Disfcricti '.M.iuisi£ of Tiruvadi and tlio A|,)poai arinos 
oufc of his Execution Poi.iiion ,No. .‘}()8 uf PJll) tiled on 
8th Oofcober 1019. Tho dc'tuNio iy d;i,!iod iiad Mn.y 11)10; 
and the only* pi'ior exooiU.ioti poS.ifciim prt?s(jnl,i‘d b j  
appellant was diamisRod on 7ih iS(̂ pSi3iubor 191G. The 
present application ig adiiii!4,odly tiiin'ban'od, unless 
appellant can claiia a new Btariing point fur liruiiation 
under Article 182 (5) of the Indian Liniitalion Aot by 
showing tliat he applied within throe jeara of the prior
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execution petition “ to take some stop in ajd of ospcution.”
There are two petitions [Exhibits E and F and a plaint „ *'

 ̂ r  E a j a g i i p a l a

in another suit (Exhili*; C) which, as appeUant contends, aiyab. 
should be rogaid d as such applications], 1 shall deal a v u x q , J 
with them in order boirinnincr with Exhibit E.

On 3rd January 1918 the jud^ment-debtor (respond­
ent) filed a petition, Execution Application No. 16 of 
1918, for entering satisfaction of the decree, which he 
claimod to have discharg<̂ d. On this appellant filed a 
“ countor-statemont,” Exhibit E, dated 1st February
1918, denjnng receipt of fhe decree amount, and asking 
that the petition should be dismissed. (It was eventually 
disn-issf d on IG-h August 1918 owing to respondent’s 
defaulr).

It is ai-gued that the entry of satisfaction asked for 
by respondent would have effectively prevented the 
executicn of the decree and that for this reason the 
counter-statement. Exhibit E, should be treated as an 
application to take a step in aid of execution of the 
d.ecree.

The ai’gument really amounts to tliis: that any 
application which-, if successful, would, facilitate 
execution or prevent an obstacle being raised, to the 
execution of a d.ecree, whether an application for 
execution is pend.ing or not, should be treated as coming 
within the words quoted. Such a construction seems to 
me altogether unwarranted and to fail to give effect to 
the words of the article. The article classes together 
an application for execution and. an application to take 
some step in aid of execution: and the latter words 
appear to be intended, to cover an application which is 
not an initial application for execution, but is an 
application to take some step to advance an execution 
proceed.ing, which is already pending, e.g., application 
to bring to sale properties already under attachment.
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petition, Exhibit E, may tend to prev-ent tke 
®- Court placine: an obstacle in tlie way of future execution

E a j a g o p a l a  r  e> j

aiyas. of the decree ; but it does not ask the Court to take any 
a t l i k g ,  j .  step in aid of execution. Supposing it to be successful, 

execution of the decree is not further advanced than it 
-was before the petition was presented.

This is the view which has been consistently taken 
by the Calcutta High Court [vide Umesh Chunder Dutta 
V . Soonder N’arain Deo(l), Raghiinandwn PersJiad v. 
Bhugoo Lall(2) and BagJiunandun Misser v. Kallgdut 
Misser{Z)'] and it is one in which I respectfully concur, 
as based on the only natural interpretation of the article.

We have been referred by the learned Vakils on 
both sides to numerous other cases in which the inter­
pretation of this article has been in question. Some of 
these call for consideration; but I propose to at once 
eliminate the class which deals with applications made in 
the course of a pending execution petition, of which 
Abdul Kader Bowther v. Krishnan Malaval Nair[^) is a 
fair example, dealing with an application by thfe decree- 
holder for adjournment of execution proceedings in 
order to enable him to produce further evidence. Which 
of such applications should be treated as falKng within 
the article has become a very difficult question to decide, 
if effect is to be given to all the views expressed in the 
different judgments. It seems to me, if I may say so 
with respect, that in some cases the Courts in their 
anxiety to prevent decree-holders being deprived of the 
fruits of their decrees by the “  technical ” plea of limita­
tion have stretched the article to such a point that it 
has become difficult for the most experienced lawyer 
(to say nothing of layman) to say when many decrees 
will become time-barred. In a matter like limitation
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cei'taint^r is thn Hrsf- (losiiloi"i.l uni : i t  ma,t,favL's ooraparati- KtohditoamiCmoTrrAR
vely little wlietlior a docreo-holder is allowod 3 years or ,

 ̂ IlAJAeOpALA
10 to excciifce his decree as long aa ho knows for certain ajvak. 
when tlie time allowed, liini will coino to an end. Ayi,tNG,.r.

Blit whatevtM.’ case may be m<:i(le oiib for an applica- 
tion made in coniU'xion with a pending oxecrition peti­
tion as one for taking a aheji in ;iid or furlherance of it, an 
applic£ition inade at a time wLeu no execution petition 
is pending Btjinda on an, obviously difl’erent footing. A 
man cannot bo said to take some step in aid of a petition 
■which has not been initial;ed.

The main case relicMi on by appellant is Lamnrmn 
Lidhthhai v. I'ahifflianJmr V en im m (1),in which it was held 
tha,t. an ajipeal against an ordc'r adjudging the judgment- 
debtor an insolvent was a step in aid of execution. As 
a mat/t,er of fact in that case an execution petition filed 
by the object̂ or a,pparentlj was pending at any rate at 
the time the insolvency peiition was filed ; but apart 
from this it seems to me, with all respectj that the rea» 
sonirig of the learned Judges does not justify sxich an 
extension of the article, and I obsei’ve that they express- 
ly say they do not seek to lay down any general prin­
ciple, and desire to confine their judgment to Ae unusual 
facts before them.

In the other case, Scmlcara Nainar Pilled v. Than- 
ga,'i)Vina(2)̂  Ramesam, J., certainly says there is no 
warrant for the view that an application to take a 
step is aid of execution should be made “ in execution/’ 
meaning apparently while an execution is pending. But 
he gives no reasons and does not discuss the point *. and?
■witli all respect, I feel compelled to dissent.

I must therefore hold that the counter-petitionj 
Exh.ibit E, is not an application to take a step in aid' of 
execution.
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KjppcgwAMi Exhibits r  and C may be more briefly disposed of. Ex- 
.»• Mbit F is merely a petition by both nartics to hear Exe-

B. AJAQOPt t A . / I
aivas. cution Application No. 16 of 1918 along with another

Mling, J. suit between the parties (Original Suit No. 4o2 of 1917) : 
and it is conceded that if Exliibit E cannot be relied oa 
to save limitation, ExhibitF stands in no better position.

Nor does Exhibit C. This is the plaint filed by appel* 
lant in the last-mentioned suit seeking to set aside a 
settlement deed executed bĵ  respondent in respect of 
certain immovable properties as void under scction 53 
of the Transfer of Frop('rfy Act. The present execution 
petition is for attachment and sale of mcveaile property, 
to which that suit had no application. I cannot see hew 
by any stretch of reasoning the prfsrntation of tlis 
plaint could be treated as an application to take a step 
in aid of execution of the decrce in Original tSuit 
No. 174 of 1916.

An alternative contrntion put forward by appellant 
is that he is entitled to ask that the time during which 
Execution Application No. 16 of 1918 w'as pending 
should not be counted against him. Tliis plea dees not 
profess to be based on anything in the Limitation Act,, 
but reliance is placed on the decision of a Bench, of three 
Judges of the Calcutta High Court: LahJian Cimnder 
Sen V . Madhu Sudan Sen{l), approved on appeal to the 
Privy Council in Nniyamoni Bassi v. LaMan Chandra 
Sen(2), in which it appears to have been held that the 
relaxations of the ordinary law of limitation provided in 
the Limitation Act are not exhaustive and that in the 
case then under consideration the plaintiffs were entitled 
to count in their favour the pericd during which 
they were precluded from bringing their suit by reason 
of the existence of a decree in a previous suit which’
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covered tlio same matter. Tlie aut̂ aorTty on tlie lirsfc 
point may "be allowed : but in considei.ng -wlietlier any 
concession, should be allowed to tlie a.pj ellant before us, Aiyae. 
tlie difference in tlie facts of tlie two caiies depriyea tJie J.
decision of all force. In tliat case strcKSB was laid on tli© 
fact that the prior decree

so long as it stood undischarged was susceptible of exe* 

cutioB  at th e  h an ds of th e  proseiifc appeliaiita (p la in tiffs ) and 
w h ilst th at d ecree  e.’iia ted  was not op e n  to  them  in  th e  c ircu m - 
atanoes to institute a fresh suit for the attain nont of the yery 
o b je c t  Avhich h ad  heeE successfully atta in ed  by th em  in  th© 

previous Euifc/'
Eor this reason, because tlie plaintiff’s right to bi*ing 

the action was absoUitely suspended aa long as the prior 
decree remained in force, this period wajs not allowed to 
count agaiuvst him for purposes of limitation.

In the present case no such consideration arises.
The pendency of Execution Application JSTo. 16 of 1918 
was 110 bar to the institution of execution proceedings 
by appellant. He may have deemed it good policy not 
to start freBh proceedingB until Execution Application 
No. 16 of 1918 was disposed of (which happened on 
16th August 1918) but that is a very different matter.
If relief against limitation is to be allowed in cases not 
provided for in the Limitation Act, surely this should 
only be done in cases where justice and equity clearly 
req[uire it. It is not so here.

Our attention was also drawn to Mihtliu Koralchai 
Olietty j ,  Madaf Ammdil), The decision in that case 
tjUr̂ ed on a construption of article 180, Limitation Act  ̂

yWith which we have no concern : but the principle 
of suspension ” and the question of whether the 
Privy Council intended to lay down any rule as to th© 
©xhanstiveneas of the exemptions ccntained in the

u
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oiDHTOwiMi Jjiniitation Act •were no doubt discussed and wore in factOHJEXTIAa
tlie points raised in. the refi r̂eiice. It is siilRcioiifc to say 

aiyas, that tlie judgments of all tiiG learned Judges except 
A-s'ww, J. Sadasiva Aytar, J -3 tend against appellaiiti’s contention : 

and tliat none of thorn mili bate against tlie view I liaye 
expi'esaed abovej . viz., tlu»..fc even if it is open to 
to allow a aiiHpension of iiime not provided for in t'lie 
Limitation Actj there is .no joHtification for doing soliore. 

I wonld dismiss tlie Api -eal with, costs.

VEWKan- V e n k a t a s iib b a  E a o , J  :-™ I a irre e ,
SU U B a  R a o ,  ■' ®

J. K.B.
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