
Vkkkatasami Court for tlie raising of loans by mortgage whereas 
ViBiijNA. tlie present case and SiMier Ghand v. Ihdpntty Singh (1), 

RameHm, j, relate to sales. To give effect to tlie policy of tlie legis- 
latiire in section 31 of tlie Guardians and Wards Actf 
I tliink it is enoiigli to h.old as in Sikher Ghcvnd v. Bui- 
putty 8ingh(l), tliat tlie burden of proof is sldfted to tlie 
plaintift’, and tliat it is not necessary to say tliat fraud lias 
to be made out on tlie part of tlie purchaser to impeacli 
tlie transaction.

I agree tliat tlie Appeal slioiild be dismissed witli 
costs.

K. II.
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A P r B L L A T E  CIYIL.

Before Mr. Justice Ayling and Mr. Justice 
Venhatambha Rao.

1921, S. R. M. S. T. R. M. R A M A SW A M I CHETTIAR Thkough 
December AuTHOKizKi) A gent KUP.PANNA IYEN G AR
------- — ’ (R espondent) A ppellam ’j

V.

T. S. R A M A S W A M I lY B N G  A R  and A nothee (O fficial 
.Reoeivkr ahd Pkth’ionkr), Kesi’ondents/̂ ^

Provincial Insolvency A ct (V  o f  1920), ss. 4, 5 and 6()— 8ale hy 
Official Receiver o f  im^olvenVa property and ohstnictiori to 
delivery—“PoweT o f  Insolvency Court to inqm re into title and 
to deliter.

'Dnder sections -i, 5 and 56 of tlie Provincial In solvency 
Act (Y  of 1920) a Court oii Insolvency can inquire into disputed 
title and order delivery of an insolveat’B property to a purchaser 
thereof ironi tlie Offioial Receiver, removing the obstriiction of a 
tliird party; Narasimknya v, Veerar'^ghatnilu, LL.R-.j 4 l
Mad., 440; MaddipoH Fermnyna v. Gandritpu Krishnayya, (1918) 
8 L.W., 136 and O/licw  ̂ Receiver, TinnewAly v. 8ankaralinga 
MudaliaTy (1021) I.L .R ,, 44 Alad., 524, dii^tingaished.

(1) (1880) B Oalo., 36S.
* Appeal against Order No. 295 of 1920.



AppjiAL againsfc the order of P. 0. Lobo, Acting- District R a m a s w a m i  

Judge of Madnra, in Miscellaneous Petition No. j 78 of 
1920, in Insolvency Petition l^o. 3 of 1917.

After an order vesting an insolvent’s properties in 
tlie Official .Receiver, tlie Receiver sold one of t.lie pro­
perties to tlie appellant and ordered delivery of the 
same. When the appellant wanted to talte possession, 
the insolvent’s son resisted on the ground that his 
interest in the property did not vest in the Oilicial Re­
ceiver and that the purchase was benami for him. He 
applied to the Official Receiver to review his order of 
delivery. The Official Receiver while refusing to re­
consider his order placed the matter before the District 
eJudge. The District Judge being of opinion that after 
tlie sale the Official Receiver had no power to put the 
purchaser in possession and that a Court of Insolvency 
had no jurisdiction to deliver possession of properties 
except to a person having a decree of Court for posses­
sion or a,n order of a Court declaring him to be a pur­
chaser in a Oourfc auction, cancelled the Official 
Receiver’s order for delivery and directed the insolv­
ent’s son to hie regular suit to establish his right to 
possession. Against that order the purchaser filed tiis 
appeal.

T. M. Krisknaswami Ayyar for J.. Kiishiasivarnd Atjyar 
with Af. SvMamya Ayydr, for appellant.— The Insolvency 
Court has jurisdiction to order delivery : see sections 4̂
5,22, 56 and 66. Section 4 is new and has been enacted 
for such purposes. Section 7 of the Presidency Towns 
Insolvency Act is similar to section 4 and it has been con­
strued to give such power : Nilmony GJioudhury v. Durga 
Ohamn Ohowdhury{l) and ' Abdul Khader Y. 'IIie Official 
Assignee of Madms{2). The procedure prescribed in the
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iiAMiswAMi Civil Pi'ocedvire Code applies, A Court, of TnsolvencyCiiKTiua . P .
^ 't'_. can decide questions of title ; see Naginlal Ghimilal v. 
itengae. The. Ofjicud Assignee{l). Section 69 .of tlio Englisli 

Bankruptcy Act of 1869 corresponding; to section 4 lias 
been construed to give sucli power to an Insolyencj 
Court: Ex pa^G Anderson Y. In TG Andersfyn̂ )̂  ̂ Williams 
on Bankruptcy, pages 375, 377. A Court can give 
a,uxi]iarj aids to its own Ileceivers appointed under tlie 
Civil Procedure Code ; Alinatoonnessa Irlbee v. Khatoon- 
msm Bihee(S), Bansidhar v. Khao'gjit(4). lleference was 
made to Bamalmjain Fillai v. Official Becevvef  ̂ TricJdno- 
poln{^) and Nmuismliaya v. Vem'arag]ismdu{&) and the 
cases following it were distinguished as being under tlie 
old Act (III of 1907).

li. y. Krishnaswami Ayym' for respondents— Section
4 does not confer any new .right on Insolvency Court. 
Under it the Insolvency Court can only decide ques­
tions but cannot delive.i:‘ property. When a Receiver is 
appointed by Court he can be given possession by Court 
under section 14 of the Provincial Insolvency Act. But 
if he sells property that vested in him to a third party 
the Insolvency Court cannot give possession to the third 
party. Here the son says that the father’s debt was 
illegal a,nd i.iTi,nioral and t.h.at the sale does not; pass In's 
interest. Tlie insolvent’s right alone, i.e., the father’s 
right alone, vests in th.e Official Receivei* and. the son’s 
right is paramount to that right; and it cannot be deli­
vered. Reliance was pla,ced on. Mi/rasimhaya v. Veeramga- 
vnki{C)), Maddij)oti Peramma v. Gandrapu lWislvnayya{7) 
and Offjcial Beceivef, Tinnevelly v. Sanharalinga Muda- 
liar{S).

T, M. ErislinasiDmii Ayyar vG'̂ lied..

(1) (1911) 35 Bom., 473, 475. (2) (1870) 5 Ch., App. 473, 479, 480.

(3) (18 9 4 0 l.L .a .,2 l Calc.,4/r9, (4> (ISIS') I .L ,R „ 37 All., 65.
(5) (1921)41 311. (8) (L918) 4>l M ad., MO,
(7) 1(918) 8 136,138. (8) (1921) I. L.B.., 4 i  Mad. , 524.



The Court delivered the following JUDGMENT : EAMA.S’WAMI

This Appeal in effect raises tlie question wlietlier a 
piircliaser from tlie Official Receiver of a property of the 
insolvent whom the Receiver represents, can obtain an 
order from the Insolvency Court for delivery of posses­
sion of the property where his application is resisted 
by a third pai*ty.

This Appeal has been argued before us on the footing 
that the rights of the parties are governed by the provi­
sions of the Provincial Insolvency Act, Act V of 1920.
It is necessary to examine carefully the terms of sec­
tions 4, 5 and 56 of this Act. By section 56 (3) it is 
provided that

“  Where the Court appoints a receiver, it may I’emove the 
person, iu whose possession or custody any sach property as 
aforesaid is, from the possession or custody thereof.

“  Provided that nothing in this sectiou shall be deemed to 
authorize the Court to remove from the possession or custody of 
property any person whom the insolvent has not a present right 
60 to remove.”

This section clearly applies to the case of a receiver 
appljdng for the removal of an obstructor from the 
possession of the property claimed to be the property of 
the insolvent. It is also clear that, for the purpose of 
determining the right of the receiver as against the 
obstructor to the possession of the property, the Court 
can hold an inquiiy under this section.

There is no section in the old Provincial Insolvency 
Act, Act III of 1907, corresponding to section 4 of the 
present Act. There were conflicting decisions in regard 
to the power of the Court to deal with the claims’ of 
third parties against the insolvent and it was to set at 
rest the doubt that existed upon the subject that section
4 was introduced into the present Act. It will be seen 
that very wide powers are given to the Court under 
section 4 : the Court may decide any question which it
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Eamasvvami may deem it expedient or necesaaiy to decide for tlie 
CHfiTfiAR doing complete Justice or making complete

di.stribution of property. Sub-section (2) refers, in 
terms, to tlie claims between tlie debtor and the debtor’s 
estate on. the one hand and all claimants against liiin or it 
on ilie otlier hand. It is also to be noted tliat a discre­
tion is given to the Court to decide the question in the 
Insolvency proceedings and tliat it is not binding upon 
the Insolvency Oonrt to decide under this section every 
claim which is brouglit up bcjfore it.

Passing to section 5, it. makes provision, inter aMa, for 
effect being giveii to the orders and decrees passed by tlie 
Insol veucy Ooiirt. Under these sectio^is does tlve piir- 
cliaser from ihe Official Ileceiver have the right to a{>ply 
to the Court, for being put in possession of the propert}  ̂
piircluiseci by iiim ? The District Judge disallowed the 
applications on tlie ground that the Court cannot issue 
a delivery warrant on, the application of a stra,nger i,o 
the proceedings. Clause (o) of sf'ction 56 is iioi; limited 
to the case of an a,pp]ic9.tion by the Kecf'ivfU' find the 
terms of th(! cla.use are general. Why sliouhl we restrict 
the o[)eration of this chi,use to n,|)|)lici:j,lions by th«> 
Receiver liimself ? The learned Vakil for tlû  r('spond- 
ent asks us, virtuallyj to introduc(n’uto tJn.i section the 
words “ on tlie application of the Il<̂ cf‘ivf‘r.” I t! our 
opinion thei'o is no justification :fo:r :r('fusiiig i,o give 
to the words of clause (3), of section 55, their natural 
meaning and for restricting the scope of the clause.

It has also been contend.ed befcirc' ns for tli.<' respond­
ent that the l,nsolvency Court is luit vest(3d with, powers 
to execute the oi'ders except to i/l,ie limited ex,i'.enii of 
being -enabled to execute ordei’S in fav(ru:r of the 
Receivers appointed under the Act. II' it is conceded 
that there is an. executing machinery iiial'i is ava.ilablff l'.o 
the Receiver, we fail to see on what pi*iuciple this
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ffiacMnarv cannot be arailed of by a purotaser from tlie
 ̂ ^  JT O h e t t u r

Receiver. The execution of any order made by tlie
K a m a s w a m i

Court under section 56 or section 4 'will be regulated by Itengab. 
tlie terms of section 5. For instance, if an order for a 
warrant of possession is made in fayour of the KeceiTer 
or of a purchaser from him, the method of executing the 
warrant under section 5 will be the same as that pre­
scribed for the execution of a warrant issued by the 
Court in the exercise of Original Civil Jurisdiction. Thê  
Legislature having invested the Insolvency Courts with, 
extensive powers under section 4, it would be, in our 
opinion, anomalous to hold that the Courts are power- 

■̂ iess to give effect to their judgments or orders. The 
terms of sections 4, 5 aud 56 do not suggest that 
any such limitation is intended. W e  are, therefore, 
unable to accept the contention of the learned vaMl for 
the respondent that the auction purchaser cannot, under 
the provi.sion.s of the Insolvency Act of 1920, apply bo 
the Insolvency Court for a warrant of possession,

Several cases were relied on by the respondent. The . 
first case cited by him i^NamsimliayaY.YeeraraghavulmiV)- 

■ Certain property alleged to belong to an insolvent was 
sold by the Beceiver and the purchaser while attempting 
to take possession was obstx’ucted by the appellants who 
claimed 'to be in possession as o wners. The District Judge 
purporting to act under section 47 of Act H I of 1907 
ordered possession to be given to the purchaser. The 
High Court held that the District Judge had no juris­
diction to pass such an order. A b d u r  Rahim , J., at page 
441,says :

It would he going mucli too far to say that a Judge in 
^Insolvency in the mufassal has powers by a summary proceeding 

to decide questions of title with respect to properly claimed 
by third persons.”

VOL. XLV] MADRAS SEEreS 439

(1) (1918) I.L.E., 41 Mad,, 440.



e-amaswami Tiie Courts liave now power to decide queslions ofOHEI'X’IAB.-u, title under section 4 of Act V of I 92O5 and tlie reason- 
itbkgar, ing given in tliis judgment would not, therefore, applŷ  ̂

to an application made under tlie present Act, Tlie 
judgment proceeds upon tlie ground tliat section 47 of 
Act III of 1907 wliicli corresponds to section 5 of tlie 
present Act did not apply because there was no decreej 
and a sale by tlie Receiyer was not a sale in execution of 
a decree. We are of opinion thaij tlie Court lias tiie 
■power not only to make an ordei' in fa.voui' ol“ tlie pur- 
cliasei' but also to give ftdl effect to it,. V7e fail to see 
tliat there is anything in tli.e terms oi: Sî ction :17 wliicli 
fettered the power of the Court because tiie sale hap-" 
pe.ned to be a, sal.e made* by a Kec(?i ver a,nd noti a, sale 
made in pursuance of a decree. However, it is sufficient 
tiO say tha,t this is a decision under tlie old Act and that 
it is distiaguishable on that ground, especially in view of 
the enlarged powei's possessed by the (Jourt under 
the present Act.

We have no doubt that the Insolvency Co art under 
Act V of 1920 has ample power to deal with questions 
arising- between the estate of an insolvent and a third 
party. Section is modelled on section 7 of the 
Presidency Towns Insolvency Act, 1,11' of 1909. 
Under this cori*espondin.g provision of the P;residen(?y 
Towns Insolvency Act it has been held that t̂ he Courtis 
vested with jurisdiction to deal with questions arising 
between the OiEcial Assignee and third parties. This 
point was expressly decided in Official ' Assignee of 
Madras Y.VedavaV.i Am,mall{\). Bakkwell, J., sitting in 
the Insolvency Court held that, although, under the old 
Act, 11 and 12 Viet.. Ch. 21, the Insolvency Court had 
discretion to exercise jurisdiction over third parties,*̂  
Act III of 1909 effected a change in the law aufl that
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the inrisdiction was curtailed. This view was not R̂ masŵmi
O h e O'TIAK,

accepted by the Appellate Court. The provisions of  ̂
Bection 4 of the present Provincial Insolvency Act are Iyengak. 
if anything’, wider than the terms of section 7 of the 
Presidency To wns Insolvency Act, III of 1909. W e have 
therefore no hesitation in holding that the insolvency 
Court has plenary powers to deal with the claims of 
third parties under the provisions of the present Provincial 
Insolvency Act.

The next case cited to us is MadcUpoH Feramma v. 
Gcmdrapu Krishnayyail). B ake w e ll , J., took the view 
that under section 18 (3) of Act III of 190?, the Court 
■had power to I’emove a persorl in possession of property 
of the insolvent from possession, but that the power was 
not intended to provide for the determination of ques­
tions of title as between the insolvent and third parties. 
K bishnan, J., took the opposite view on this matter. But 
they agreed in holding that an order passed by the 
District Judge, on the application by a purchaser of the 
insolvent’s property from the Official Receiver, directing 
the third party claiming title to deliver possession of 
the property to the purchaser, was without jurisdiction.
The observations we made in regard to v.
Veefaraghaviih(2) apply to this case also and we are 
prepared to hold that this case being a decision under 
the old Act, does not stand in the way of our deciding in 
favour of the rights contended for on behalf of the 
purchaser from the Receiver.

We have been referred to Officicd BeGevver, TimieveMij 
V. \ SanhafLilinga M udaliar{^) which is also a case 

decided under the old A c t III, of 1907. The observa- 
'lions of S esh agiri A y y a e , J.. at page 532 that “  section 4 
of the present Act should not be regarded as if for the first
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E.1MA8WAMI tim© a new power liad bGen conferred” are obitorj and 
!>■ it is unnecessary to discuss tMs point.

W e  may observe tliat in tlie present case an applica-  ̂
tion was also made by tlie Official Receiver to the 
District Court asking* for possession of the property. 
He applied that the auction purchaser might be put in 
possession of the property on his behalf. The learned 
District Judge was of opinion that, under section 18 (3) 
of the old Act the Official Receiver having ceased 
to be the owner could not apply. It is unnecessary to 
decide the question whether, after parting with, his 
interest, the Official Receiver can apply, because  ̂ as 
stated above we are of opinion tliat the application ' 
on behalf of the auction purchaser would lie to the 
Insolvency Court and that the District Judge was in 
error in refusing to entertain the application.

We would also like to refer to Minaioomief î^a Irilm 
V. Kliatuomibssa Bibes(l) where it was held by Salm, J., 
that “ a purchaser at a Beceiver’s sa,le ha.d a right to 
obtain the assistance of the Court in obtaining |)osses- 
sion.” No doubt, the Receiver referred, to here was a 
Beceiver appointed in a suit. At page 482 reference is 
made to an order made by the Calcutta High. Gourii in 
an administration suit in which the Recei ver appointed 
in the suit was directed to sell ari.d upon th.e application 
of the purchaser an order was made directing possession 
to be given to the purcha-ser. In l̂ he Judgment a,re 
given several instances of similar orders made by the 
Calcutta High Court in the exercise of its Oi'iginal Civil 
Jurisdiction. We think that there is no'distinction in 
principle in this respect between a purchaser irom a. 
Receiver appointed in a suit and a purchaser from a" 
Receiver appointed in regard to an insolvent’s property.
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Tlie District Jiido'e in tlie present case on account of eamaswamiChettue,
tlie -view lie took of liis powers, refused to deal with tlie

R a m a s w a m i

merits of the claim of the obstructor who is the son of ixtKSAit. 
the insolvent and who put forward certain contentions.
We set aside the order of the District Judge and remand 
the application to be disposed of by him according to law 
in the light of the observations contained in this judgment.

Costs of this Appeal will abide the result.
N . R ,
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APPELLATE CIVIL.

Before Mr. Justice Ayling and Mr. Justice 
Venlcatasuhha Mao.

K A N D A S A M I  E B D D I a n d  others (D efendants 1 to 5 an d  7
DeopmDer 7.

TO 11), A ppkllantSj -------------

V.

S U P P A M M A L  AND ANOTHER (Flaintifi’s) E espondents.*

Limitation Act (IX  of 1908), sec, 19— Achnowlpdgment—
Frevious statement when good as an achnowledgmeni.

A  statement by a person tliat lie executed a hypothecation in 
favour of another ca-nnot be construed as containing an implied 
acknowledgment of liability unless it is clear therefrom that he 
admitted that the debt was still subsisting or unless there was a 
clear necessity a? the same time to mention the fact of discharge.
Venhata v. FartJiasaradhi, (1893) I .L .R ., 16 M ad., 220 followed,
Mavirain Seth v. Seth Eupchand, (1906) I .L .ii ., 33 Calc,, 1047  
(P.O.), explained.

Appeal against the order of remand of 0. R. V en- 
K A T E SW A E A  Atyae, Acting Subordinate Judge of Ramn;id 
at Madura, in Appeal 8uit No. 80 of 1919 (Appeal No.
280 of 1919 on the file of the Ramnad District Court), 
preferred against the decree of M. Btjbbahmanya Atyae,

Appeal against Order No. 139 of 1920.
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