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Before Mr. Justice Kvishnon and Mr. Justice Odgers.
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Limitation Act (IX of 1908), ser. 10— Hepress trust,” when
ereated,

A benamidar is not an “express trustee ” within the mean-

ing of section 10 of the Limitation Act, and a claim against him
for mesne profita by the real owner is not saved from the bar of
limitation by that section.
Seconp AprraL against the decree of V. P. Rao, District
Judge of South Malabar, in Appeal Suit No. 407 of 1918,
preferved against the decree of T.V. Naravanan Navag,
Subordinate Judge or Palghat in Original Swit No. 79
of 1916.

The facts are set out in the judgment.

The defendants preferred this Second Appeal.

C. V. Anantakrishne Ayyar for appellants ~—There ig
no express trust created by the sale-deed. The con-
ditions necessary for the creation of an express trust are
wanting : see sections 3, 5, 6 and 7 of the Trusts Act.
If at all, there isonly an implied trust as understood by
the Trusts Act. Section 10 of the Limitation Act does
not apply to implied trusts : see Feja of Ranndd v. Poona-
sami Tevar(1).  Gur Navayan v. Sheolal Singh(2) shows
that a benamidar is not a trustee but only an agent.

) T. B. Venhataramae Sastrt, with C. V. Mahadevs Agyyar,
“for the respondent.—This is a case of express trust

* Becond Appeal 1485 of 1920.
(1) (1921) LTL.R, 44 Mad.. 277, (2) (1919) LL.R.,43 Culc., 566 (P.C.).
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created by the vendors and not a case of mere agency.
Reference was made to Sonr v. Ashueell(1), Lochefou-
cauld v. Doustead(2), Dwdicl v. Garvick(3), Lyl v.
Kennedy(4), Dhuwabhei v, Bai Ruamani(5), Sethu v.
Rerishna(6).  On the legal position of a benamidar rofer-
ence was made to Kuthapervinal Rajuli v. The Seerclary
of State for India(7). Where one man has possession of
another’s property the legal chavacter in which he holds
it 18 determined by his andmus : see Varada Pillai v.
Jecvarathnammel(8).  The defendants acted as trustees.

The Cowrt delivered the following JUDGMENT

This Second Appeal arises from a suit brought by
the plaintiff to recover certain lands with mesne profits
for 25 years.  No objection was raised by the defendants
to the plaintifi’s claim for the lands and they have been
decreed to her and there iz no appeal about them. But
as rvegards the profits, defendants denied their liability
and pleaded limitation. To avoid the plea of limitation
plaintift’s case was that defendants 1 and 2 were holding
the lands and collecting the profits as her trustees and
she relied on section 16 of the Limitation Act.

The Subordinate Judge who tried the case held that
no express trust wag made out, that defendants werve
only constructive trustees, and that three years’ linatation
was applicable to the claim for profits, apparently under
Article 109, He further held that, as pleaded by the
second defendant, the profits for the last 9 years had been
accounted for to the plaintiff, and dismissed her claim in
toto for past profits. The District Judge reversed that
decree, liolding that an express trust was made out and
that section 10 applied, and that even if it did not, the

(1) (18937 2 Q.B.. 390, - (2) [18971 1 Ch., 196,

{8). (1870)-5 Ch. App., 283. (4) (1889) 14 App. Cas., 487,

(5) (1908) LL.R., 32 Bom., 834,  (8) (189)) IL.L.R., 14 Mad., 61.

(1) (1897 1 L.R., 80 Magd., 245. (8) (1920) LL.R., 43 Mad,, 244 (P.C.).



'

VOL. X1V} MADRAS SERIES 417

defendants were plaintift’s agents in law, and under Kplusnm

Article 89 the plaintiff’s claim was in time as the demand
for accounts was only made just prior to the snit. He
gave a decree as sued for, without passing a preliminary
decree for accounts under Order XX, rule 16, Civil Pro-
cedure Code, and without taking any notice of the plea
that the profits had been accounted for. Defendants 1
and 2 have appealed to us.

The first question for decision is whether an express
trust is made out or not, as it is material to decide it in
considering the application of section 10.  The only facts
from which we are asked to find an express trust are
these : The plaint lands were purchased with plaintiff’s
money and, in the sale-deed taken by defendants 1 and 2
in their own names, there is a recital that the purchase
was on behalf of the plaintiff. Defendants were receiving
the rent of the lands subsequently and it is the second
defendant’s case that he gave credit to the plaintiff for

them in the accounts. From these facts it is difficult to

infer the existence of an express trust or of anything
other than a constructive trust. To create a trust with
reference to immoveable property the Indian Trusts Act
(IT of 1882) which applies to this case requires a regis-
tered instrument signed by the author of the trust or the
trustee, where no question of a will or of fraud arises,
and there must be a clear indication of an intention to
create a trust: see sections 5 and 6 of the Act. The
only registered instrument we have in the case is Exhibit
1, the sale-deed. It is signed only by the vendors and
cannot therefore be used to support a case of express
trust by declaration by defendants 1 and 2, nor can it be
relied on to show that the vendors created the trust, as
was argued before us, because there is nothing to show
that they intended to create any trust. The wordsin
Exhibit 1 do not support any such contention ; in fact,
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after reciting that the purchase was on behalf of the
plaintiff, Hxhibit 1 goes on to say that the lands should
be enjoyed by the plaintiff and hev heivs ; it says nothing
about defendants managing the lands and paying over the
profits to the plaintiff. It is extremely improbablo that
strangers like the vendors under Kxhibit 1 world intend to
create any trust for plaintiff. Though no doubt it is
possible to take a conveyance in the form of a deed of
trust, there is nothing to show that that was done here.
Fxhibit 1 1s an ordinary deed of benami purchase which
recifes 1ts benami character. To counstitute a benami
purchase, it 18 not necessary, as the District Judge thinks,
that there should be anything secret about it ; and unless
it is intended for a frandulent purpose there is no reason
why the deed should not disclose the character of the
transaction.

There is a further difficulty in holding that lxhibit 1
amounts to a trust created by the vendors, as one of them
is a minor who cannot create a valid trust under section 7
of the Act.

Tt was next argued by the plaintiff’s vakil that even
if defendants 1 and 2 were not made express trustees
at the outset, they must be held to have become such,
because they acted as trustees for over two years and they
cannot be heard to aver the contrarvy. It is difficult to
see how any question of adverse possession or estoppel
arises. A sufficient answer to the argumentfis that the
defendants at no time did anything to change their legal
position with reference to these lands.  As constructive
trustees they would be bound to account for the profits
under section 95 of the Act, and their doing so cannob
make them express trustees ; and they did nothing else.

The learned vakil for the plaintiff cited some Xnglish
cases : Soar v. Ashwell (1), Rochefoucauld v. Boustead(2),

(1) [1893] 2 Q.B., 390, (2) [1897] 1 Ch., 196.
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Burdick v. Gurrick(1) and Lyell v. Kennedy(2), as showing
that the term “ express trustee ” in Hnglish Law included
not only persons expressly appointed trustees but also
persons standing in various fidneiary relations who were
incapable of pleading limitation. In the first case cited,
a Solicitor acting for the trustees and holding trust
moneys in his hands was held to be in the position of an
express trustee and he was not allowed to plead limita-
tion. Lord Justice Bowkn enumerates the cases where

such extension of the term °

‘express trustee ” has been
made in England but the defendants here fall under none
of those categories. It is doubtful bow far such exten-
sions can be considered to be cases of express trustees in
this country, for as remarked by the learned Chief Justice
in Rajah of Réanmad v. Powwusami Thevar (3) the Indian
Trasts Act which governs us restricts the scope of the
term ‘ trustee ” more closely than in England and con-
Siders constructive and resulting- trusts as not trusts
but as obligations in the nature of trusts (see Chapter 1X).

The case of Rochefoucauld v. Boustead(4), cited above,
was the case of an express trust ereated by certain letterss
and 1t was held that it satisfied the Statute of Frauds, but,
that even if it were otherwise, parol evidence could be
allowed to make up the deficiency in proof in spite of
section 7 of the BStatute, on the ground that the Statute
should not be allowed to be used to perpetrate a fraud,
the defendant there claiming the property as his own
No such case arises here, and the two other Hnglish
cases cited are equally beside the point here. The
case of Dlnorablai v. Dui Rupmani(b) vefers to a sum
of money to create a trust with reference to which a
registered instrument was not necessary. It is thus

(1) (1870) 5 Ch. App., 233. (2, (1889) 14 App. Cas, 437,
(3) (1921) LL.R., 44 Mad., 277. (4) [1897], 1 Ch., 196.
(5) (1908) .L.R., 32 Bom., 304,
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distinguishable from the present cage and it is unnecessary
for us to consider whether we should follow it or not.
For the above reagons it seems to us that the conten-
tion thati there was an express trustin this case must be
rejected. The case is one of a constructive trust or of
an obligation 11 the nature of a trust, as the Trusts Act
calls it, falling under Chapter IX.  Now, section 10 of the
Limitation Act has never been held to apply to such
cases. It is true that i section 10 the term “ express
trustee 7 ig not used 1 the section itsell but only in the
marginal note, but the language of the section veferving
as it does to “persons i whom property has become
vested in trust for any specific purpose ™ is explicit enough
to show that it refers only to express trustees. 1t is not
contended befove us that it would cover the case of a
constructive trustee. The plea that section 10 saves
limitation in the present case must therefore be vejocted.
The District Judge hag also held that the case of
express trust failing, the parties may be Jocked upon as
holding the position of principal and agent and Article
89 may be applied, in which case he thinks the suitis in
time because the account was demanded and vefused
only shortly before suit.

He overlooks the fact thab
there is another starting point for limitation under the
Act, viz., the tevmination of the agency, and it has been
argued before us that if there was any agency, created in
the case it was terminated long prior to the suit and
the claim for profits would be baired under that article
and that the defendants were not able to show it hecaunse
no plea of agency was get up in the case. 1t is clear
from the pleadings that no such case was set up by the
plaintiff ; there was no issue about it and there was no
reference to it in the first Court. In these circumstances
the question of agency should not have been allowed to
be raised in the appellate Court for the first time. To
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allow it now will requive a fresh trial on facts, and we
are therefore of opinion that the plea should be excluded
from cousideration.

In the regult we must hold that the bar by limitation
is a proper plea in the case with regard to the profits
claimed. It is not necessary to decide whether the
3 years’ rule or the 6 years’ rule applies toit, asin eithel
case the plaintilt’ fails as the finding by the Subordinate
Judge that profits for the last 9 years have been account-
ed for hag not been displaced by the District Judge and
we have not been addressed any argument about it.

In the vesult, the decree of the lower appellate Court
must be veversed and the decree of the first Court res-
tored with appellanis’ costshere and in the Court below
to be paid by the plaintiff.

N.R,

APPELLATE CIVIL.

Before Mr. Justice Spencer cnd Mr. Justice
Lunaraswami Sastri.

GATTINENI PEDA GOPAYYA awp 2 oraers (CLAIMANTS),
APPRLLANTS,

v.

THE DEPU 'Y COLLECTOR OF TENALT (ReresriNG
OrricEr), Respoxpryy.*

Land Acquisition Act (I of 1894y, secs. 3,9, 18, 24 (1) and
25 —Applicant—Person interested—Hindwy widow—Claim-
ant  before aequiring officer—Surrender by widow o
reversioner after  cward—Application by reversionsr for
reference to Civil Court—Claim by reversioner for larger
amount of compensation than amount claimed by widow —
Lagal  representatice—Estoppel—Competency of Courl to
award larger amount— Purpose of acquisttion—Dlement in
valuation. '
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