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S u b o rd in a te  J u d g e  ov erru led  tb is  ob jec tion , on tb e  g ro u n d  th a t  1884 
th e  M unsiff, in  a  s u i t  w hich  -was ap p ea lab le , h a d  am ple  d isc re tio n  bahhamdeo 
to  go in to  th e  q u e s tio n  o f th e  d efen d an ts  h av in g  r ig h ts  o f ^ AEA*NSlNa 
o c c u p a n c y ?o r  n o t, a lth o u g h  h is  fin d in g  u p o n  th e  q u es tio n  o f  Mackenzih. 
n o tice  w as q u ite  sufficient to  dispose o f  th e  case. I n  second 
a p p e a l b y  t h e ' d e fendan ts i t  has b een  u rg e d  th a t  u p o n  th e  a d ­
m it te d  facts o f  th is  case, i t  b e in g  q u ite  c lear t h a t  tb e  p la in tif f  
h a d  no  cause of ac tio n  on th e  d a te  -when th e  s u i t  was b ro u g h t, 
i t  w as u n n ecessary  for th e  low er C ourts to  go in to  a n y  o th e r  
q u es tio n s . O n  th e  o th e r h a n d , th e  le a rn e d  counsel for th e  re s ­
p o n d e n t re lie s  u p o n  th e  provisions o f  s. 204  o f  th e  C ivil P ro ce ­
d u re  C ode to  su p p o rt th e  v iew  ta k e n  b y  th e  low er C ourls  u p o n  
th is  p o in t. S ec tio n  204s s a y s : “ I n  su its  in  w hich  issues h av e
b e e n  fram ed , th e  C o u r t . s h a ll  s ta te  i ts  find ing  o r decision, w ith  
t h e  reaso n  th ereo f, u p o n  each  sep ara te  issue, un less th e  find ing  
u p o n  a n y  one or m ore  o f th e  issues b e  suffic ien t fo r th e  decision 
o f  th e  su it."  I n  th is  case th e  facts re la tin g  to  th e  serv ice  o f  
n o tic e  b e in g  a ll a d m itte d  by  th e  p la in tiff, i t  seem s to  us t h a t  th e  
case  c learly  cam e ■within t h e  la s t  th re e  lin es  o f s. 204. I t  is 
q u ite  c lea r t h a t  th e  find ing  u p o n  tb e  q n estio n  o f  notice, w hich  
f in d in g  w as b a se d  u p o n  th e  a d m itte d  fac ta  o f th e  case, w as q u ite  
su ffic ien t to  d ispose of i t  finally. W e  are, therefo re , _pf op in ion  
t h a t  th e  o b jec tion  ta k e n  befo re  u s  u p o n  th is  p o in t is va lid , a n d  
w e accord ing ly  s e t  aside th e  decisions o f th e  C ourts  below  u p o n  
t h e  q u es tio n  w h e th e r  or n o t t h e  d efen d an ts  have  estab lished  th e ir  
r ig h t  o f  occupancy  u p o n  th e  ho ld ings in  d ispu te .

E ach  p a r ty  w ill .pay h is  ow n costs in  th is  C o u rt an d  in  th e  low er 
A p p e lla te  C o u rt.

A p p e a l a llow ed ,

APPELLATE CRIMINAL.

Before Mr. Justice Wilson and Mr. Justice Macpherson.
G H U R B I N  BIND, ( A p p e l l a n t )  v. Q U EEN EMPRESS ( R e s p o n d e n t . ) *

Deposition where actu«ed has absconded—Criminal Procedure - Code, A c t 1Si'ptemierW.
2L of 1882, s, 612-— Becord of evidence in  absence of,accused.

Where an' accused person Las absconded, and it is intended to record evi­
dence against liim in his absenco, it is requisite, under s. 612 of the Code of

• Criminal Appeal No. 600 of 1884, against tlie sentence passed by F. F.
Handley. Esq,, Sessions Judge of Maldah, dated tlio 14th of July 1884.
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Criminal Procedure, that the fact of tha absconding of the accused should be 
alleged, tried, and established before the deposition is reoorded.

T h e  p r iso n e r  G h u rb in  B in d  w as  c h a rg ed  -with d aco ity  under 
s. 895  o f  th e  P e n a l O ode. I t  a p p e a le d  t h a t  in  A u g u s t 1880 a  gang 
o f  B in d s, to  th e  n u m b e r  of 12 o r 13, p ro ceed ed  in  a  b o a t up  th e  
r iv e r  a n d  co m m itted  a  d a c o ity  in  t h e  v illag e  o f  G h a tn a g a r  in  th e  
d is tr ic t  o f  D in a jp u r . P ro p e r ty  to  t h e  a m o u n t o f  Rs. 300 was 
ca rried  off b y  fo rc e ; b u t  ow ing  to  a  d is p u te  a b o u t th e  division 
o f  th e  spoil, one  of th o  g a n g , n a m e d  Jo g e s h u r  B in d , inform ed the  
police, u p o n  w hich  in fo rm a tio n  som e seven  o f th e  dacoits were 
a r re s te d  a n d  co m m itted  to  th e  S essions G o u rt, an d  o n  th e  evidence 
o f  Jo g e sh u r  B ind , who w aa ono o f  t h e  dacoita  a n d  h a d  turned 
Q u een ’s  evidence, th e  p riso n e rs  w ere  co n v ic ted  a n d  sen tenced  a t 
t h e  N o v e m b e r Sossion o f  M ald ah , 1880 .

F iv e  o f  th o  g an g  a b sc o n d e d ; th e i r  n a m e s  an d  desc rip tiv e  rolls 
w ere  d u ly  p u b lish e d  in  th o  P o l i o e  G a z e t t e  o f  th e  2 4 th  Septem ber 
1880, a n d  am o n g st th e  n am es  so m e n tio n e d  w as th a t  o f  G hur­
b in  B in d . N o  tra c e  o f  a n y  of th o se  w ho h a d  absconded was 
o b ta in e d  u n t i l  1884, w h en  G h u rb in  B in d  was a r re s te d  in  the  
v illage o f G osainpore. S u b se q u e n tly  t o  th e  t r ia l  h o ld  in  1880 
a n d  p rev io u s to  th e  a r re s t  o f  G h u rb in , Jo g e sh u r  B in d  died.

G h u rb in  w as co m m itted  to  th e  S essio n s C o u rt i n  J u ly  1884, and 
a t  th e  t r ia l  i t  w as p ro v e d  t h a t  h o  h a d  ab sco n d ed  from  his own 
v illage a t  a b o u t th o  t im e  o f th o  d a c o ity  in  1880, a n d  h a d  never 
re tu rn e d  th e re  ; t h a t  h o  w e n t b y  a n o th e r  nam e  a t  th e  village in 
w hich  h e  h a d  ta k e n  u p  h is  abode, a n d  a t  w hich  h e  w as arrested  ; 
t h a t  h is  perso n a l ap p ea ran ce  co rresp o n d ed  m in u te ly  w ith  the 
d esc rip tiv e  ro ll p u b lish e d  in  t h e  P o l i c e  G a z e t te  'o f th e  24th 
S e p te m b e r  1880. T h o  d ep o sitio n  o f  J o g e s h u r  B in d  taken, 
before th e  C o m m ittin g  M a g is tra te  in  1880  ( th e  records of the 
S essions t r ia l  h e ld  in  1880  n o t  b e in g  fo rth co m in g ) was tendered 
a n d  a d m itte d  b y  t h o . S essions J u d g e  as ev idence  ag a in st the 
p riso n er. T h is  deposition  ex p ressly  s ta te d  th a t  G h u rb in  was pre- 
s e n t a t  th o  dacoity . A s  reg a rd s  th e  , ad m iss ib ility  o f  th is  depnmv 
tion , th e  S essions J u d g e  m ad e  th o  fo llow ing  r e m a rk s :—^

“ T h e  d ep osition  o f J o g e s h u r  B in d , th o d a c o i t  w ho  w as offered #  
p a rd o n , a u d  tu rn e d  Q u e e n ’s ev id en ce  a n d  w ho is  now  deceased, is 
p u t  in  u n d e r  sec tion  32, cl. S, a n d  sec tio n  80  of t h e  E vidence A<$



" a n d  s. 512 o f  th e  C rim inal P rocedure Code. T his.deposition  was! 
“ m ade before th e  C om m itting  M agistra te  aa th e  record o f  th e  tr ia l 
“ before th e  Sessions C o u rt w as no t forthcom ing. I t  was recorded by 
“ D e p u ty  M ag is tra te  K asi K in k e r S en  in  Bengali. I t  is  also evi- 
“ dence u n d e r s. 33 of th e  Evidence A ct. I t  is  tru e  th e  p risoner was 
"  n o t p re sen t w hen th e  evidence was re c o rd e d , a n d  h&d no t th e  pow er 
“ of cross-exam ining, b u t  t h a t  was h is own fau lt for absconding. 
“ I f  h e  had  appeared  and  stood h is  tr ia l, h e  w ould have h ad  th e  
“ r ig h t and  opportu n ity  of cross-exam ining th e  w itness Jo g esh u r 
“ B ind, as h is  fellow prisoner h ad  an d  d id  in  th e  form er t r i a l ; and  
“ u n d er s. 512 of th e  C rim inal P rocedure Code, such a  deposition is 
“ expressly exem pted  from th e  ordinary procedure of s. 33 in  th e  
“ case o f  an  Absconding prisoner. T he (A) form, ex h ib it D  in  th e  
“ analogous t r ia l  to  th is  (No. 7), in  th e  t r ia l  of w hich charge th is  
“ deposition  w as recorded, contains th e  nam e o f th is  prisoner as an 
“ abacondee, an d  th e  evidence in  th is  case corroborates th e  fact th a t  
"  th is  p risoner G h urb in  was a n  absconder. I t  would obviously be 
“ d ifficult w hen accused persons absconded an d  were no t arrested  for 
“ 20 years say, to  g e t  th e  evidence o f liv ing  witnesses. T ak in g  th e n  
" Jo g esh u r B ind ’s evidence, w hich th e  prisoner and h is  counsel 
"  a d m it was m ade against th is  prisoner, i t  is found th a t  h e  expreas-  

" ly  m entions th is  G h urb in  as tak in g  p a r t  in  th a t  dacoity,”
U pon  th e  evidence o f J o g e s h u r  an d  on th e  o ther evidence 

m entioned, th e  Sessions Ju d g e , concurring  w ith  th e  Assessors, 
found G h urb in  guilty , an d  sen tenced  him  to  five years’ rigorous 
im prisonm ent.

T h e  p risoner appealed  to  th e  H ig h  C o u rt 
N o  one appeared  for e ither side a t  the  healing .

Ju d g m e n t o f  th e  C ourt w as delivered b y  

M a c p h e r so n , J .— T he prisoner G hurb in  B ind  has been convict­
ed  on a  change o f  dacoity, a n d  sen tenced  to  rigorous im prison­
m e n t fo r five years. T he daco ity  was com m itted  in  A ugust 
1880. S everal persons w ere . shortly  afterw ards charged w ith  
b e in g  concerned in  it , and  were, t r ie d ' an d  convicted,, h u t tb e  
prisoner, who is sa id  t o , have absconded, has only recently  been, 
arrested . T h e  only proof ag a in s t th e  prisoner is th e  deposition 
o f  one Jo g esh u r B ind, who w as m ade an  approver w itness in  th e
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orig in a l tr ia l ,  a n d  w ho is now  dead , coup led  w ith  som e evidence 
as to  h is  absence from  th e  v illag e  a t  th o  tim e  o f th e  dacoity , an d  
as to  h is  abscond ing  th e re fro m  afte rw ards. T h e  J u d g e  considers 
t h a t  Jo g e sh u r’a deposition  is ev idence  a g a in s t th e  p riso n e r , u n d er 
s. 33 of th e  E vidence A c t, a n d  also  u n d e r  s. 512 of th e  C rim inal 
P ro ced u re  Code. I t  is c lea rly  n o t  ad m issib le  u n d e r  th e  form er 
A ct, a s  i t  w aa n o t reco rded  in  th o  p resen ce  o f th e  p r is o n e r ; and  
i t  w ould  only  b e  adm issib le  u n d e r  th e  l a t t e r  i f  th e  . provisions of 
s. 512 w ere  com plied  w ith , T h is  sec tio n  requires,, w e consider, 
th a t  th o  abscond ing  shou ld  b e  a lleg ed , tr ie d , a n d  established, 
beforo th e  deposition  is recorded . I n  p o in t  o f  fac t t h e  deposition 
does n o t a p p e a r to  h av e  b e e n  reco rd ed  u n d o r  t h a t  se c tio n .a t a ll;  
i t  w as reco rded  in  th o  o rd in a ry  course o f  p roceed ings against, o ther 
persons, a n d  is  th e re fo re  in a d m iss ib le  ag a in s t, th e  p r is o n e r , .

E v en  assu m in g  th a t  i t  is  ad m issib le , th e re  is, wo th in k , an  
absence o f an y  suffic ien t co rro b o ra tiv e  evidence. P ro o f of his 
absconding  is n o t  sufficient, H o  b e lo n g e d  t o 'a  su sp ec ted  class of 
persons, a n d  w hen  severa l o f  t h a t  c lass w ere im p lic a te d  in  th e  
case i t  is  q u ite  possible t h a t  ho  th o u g h t  i t  adv isab le  to  leave th e  
village. T h e  evidenco show s , t h a t  h e  h a a  been, liv in g  . h o n e s ty  
ever since. T h e  conviction m u s t b e  s e t  aside  a n d  th e  prisoner 
released.

A p p e a l ,a l lo w e d .

Before My. Justice Field and M r. Justice Norris.

ABBILAKH SINGH (PETmoNEit) v. K H U B  LALL (Opposite P aiwt.)

■ Sanction to prosecute— Criminal Procedure Code (Act X  o f 1882), s. 195. 
clame a., para, 2—Notice, when necessary prior to sanction.

A  sanction to prosecute, wlion applied for subsequently to„the termination 
of tho proceedings in tho course of which tho ofEenco is alleged to have been 
commited, ought not to bo granted, unless tlio person against whom the 
sanotion is .applied for had had notioo of the application and an opportunity 
of being heard.

T b i s  , w as u p o n  an, ap p lic a tio n  fo r san c tio n  to  p ro secu te  m ade 
u n d e r sec tio n  196 , o f  th e  O ode . o f  C rim in a l P ro ced u re . One

0 Revision Oaso No, 268 of 1884, against the, order passed by.J. 0. Price. 
Officiating Magistrate of Durbhangah,' dated the 16th of February 1884 
. awarding sanction to prosecute the petitioner.


