
APPELLATE CIVIL.

Befffi'e Mr. Justice Kwinaraswami Sastri.

1921, In re. PORKODI ACHI (First Respondent).*
October 18.

Gourt Fees Act {VII o f  1870)— Appeals— Gourt-fee 'payable—  
Test— R elief on 'payment o f  specified sum— Ad valorem on 
such sum.

In oases of Appeals where fclie value of the subject matter 
of the Appeal can he determined the cotirt-fee payable on. the 
Memorandum of Appeal must be calculated on the value of the 
subject matter. The test is what is the value of the relief 
granted which is sought to be got rid of.

Where a decree grants relief on payment of a certain sum 
to the defendant the conrt-fee payable on a Memorandum of 
Appeal against so much of the decree as directs payment is ad 
valorem on the said sum irrespective of the nature of the suit,

Refbbenoe under section 5 of tlie Court Fees Act by tlie 
Taxing Officer.

This was a reference by tlie Deputy Registrar, Appel
late Side of the Iligli Court (Mir Amir-ud-din) to tlie 
Taxing Officer (F.Q. Butler), wlio referred it to tlie liigli 
Court under section 5 of the Court 'Pees Act as in Mb 
opinion “ tlie matter is one not specifically provided for by 
tlie Act or its scliedules and is not clearly covered by 
autliority.” Tke facts and contentions appear from tlie 
following extracts from tlie reference by tlie Deputy 
Registrar";

*‘ This is a Memorandum of Objections in Second Appeal 
No. 22 of 1921, filed by the plaintiff, on which Court-fee of 
Es. 10 only has been paid. The point for consideration is,
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whafc is the propeJr Court̂ fc'ee payable . . . Th© facts in
this case are as follows : The plaimtiff impugned the validity a c h i .  

o£ the sale of certain landw lor Ea. 8,000 by her mottei’j and 
as next reversioner to the estate of her father brought a suit 
to recover possession of them. The Court of first instance 
dismissed the suit. Plaintiff appealed. The lower Appellate 
Court held; that the debts borrowed by the widow, to the 
extent of Rs. 3,881-4 -0  which formed part of the consideration 
of the sale, were true, valid and binding on the estate and the 
reversioner, and decreed that the plaintiff was to have possession 
on condition of her paying that amount. The plaintiff by her 
Memorandum of Objections seeks to assail and set aside the 
condition imposed by the lower Appellate Court . . . and
pays a Court-fea of Rs. 10 as though the subject matter of this 
cross objection is incapable of being estimated in money value.
In this connexion it must be stated that the suit and the appeals 
have been valued under section 7 (v) (?;) of the Court Fees Act, 
and the Oonrt-fees, five times the Government revenue, have 

"been rightly paid. ’̂

The learned yakil for t’iie plaintiff contends tliat tlie 
Oourt-fee of Us. 10 is sufficient, firstly, under gcliedule II, 
article 17 (iii) on tlie ground tliat the liability imposed 
by the decree is merely declaratory, and secondly, under 
schedule II, article 17 (vi) on the ground that the 
condition imposed is incapable of being estimated at a 
money value. In the alternative he contends that in any 
eyeut section 7 (v) (h) covers the case and that he 
cannot be asked to pay more fee than he has paid for 
the institution of the suit.

The first contention is that the decree merely declares 
the liability of the plaintiff to pay a certain amount and 
get possession and it is sought to lend -weight to this by 
stating that the decree for payment is not executable.
But the' clear words of the Act, namely, to obtain a 
declaratory decree where no consequential relief is prayed 
for”  do not lend support to such an argument. The 
substantial and only object of this cross objection is not
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Fo&Iom obtain any declaratory decree, tlie lo'v?:er Appellate. 
a c h l  Court having already granted possession to tlie plaintiff, 

but to set aside tlie condition appealed against and to 
avoid tlie payment directed to be paid, . . . When
tlie plaintiff seeks to set aside the condition wMcli, in 
fact, amounts to the avoiding of the payment, she has to 
pay ad valorem on the amount declared by the decree to 
be payable. The fact that such liability is executable or 
not does not affect the question.

Supposing in a suit for foreclosure the Court directed, 
as a condition precedent to foreclosure, the redeeming of 
a prior mortgage by the payment of Rs. 5,000. What is 
the Oourt-fee payable on Appeal when the above condi
tion is sought to be set aside ? In Baji Lai v, Crobardhan 
Singhil) it was held tha.t the proper Court-fee was the 
ad valorem on the amount secured by the prior mortgage. 
In another case, Jandhu Mai v. Hinmat, which is un
reported but which is referred to and followed in Baji 
Lai V. Gohardhan Singh(l), the appellant sought to get 
rid of the liability imposed on him by the decree, i.e., 
to pay off the prior mortgagee as a condition precedent 
to bringing the mortgaged property to sale. Held, that 
the appellant must pay ad valore^n Court-fee. Again, in 
a suit for pre-emption supposing a decree was passed 
against the vendee-defendants and they appealed on the 
ground that they were entitled to receive from the 
plaintiff a larger sum than that found by the Court to be 
the purchase price, what is the Court-fee payable ? In 
Eafiz Ahmad v. Sobha Eam(2) it was held that the Court- 
fee should be calculated ad valorem on the difference 
between the sale-price alleged by both sides . . . These 
cases show that the proper Court-fee is the ad valorem on 
the amount in dispute.
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The next contention, that though the condition "bears
on the face of it a fixed figure, yet it is impossible ^chi.
of being assessed at a money value is self "contradictory 
and cannot be t,a,ken as seiiously advanced. . . .
The valuation of the condition is clearly determined 
by the amount payable a,nd no other valuation seems 
possible. . . .

Coming to the last contention, that the stamp fee 
cannot be more than the amount paid for the institution 
of the suit and the Appeal in the lower Court and that 
her position when she has partially succeeded cannot be 
■worse than if she had completely failed, it must be stated 
that it is impossible to evolve such a rule out of the 
provisions of the Court Fees Act. Section 7 (v) (h) is 
not applicable to a case like the present for the subject 
matter of this Memorandum is not possession of the land 
but only the removal of the condition. It is the payment 
that is assailed and the ad valorem must be paid on the 
amount found.

The Oovernment Pleader (C. Madhamn Nciyar) for 
Taxing Officer.

K> B, Venhafammani Ayyariov respondent.
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K umabaswami S astri, J .— The first respondent
_ ^  ^  SWAMI

daughter and reversioner filed a suit for a declaration 
that the sal e-deed executed by the widow of the last 
male holder alienating the lands specified in the plaint 
was not binding on her, for delivery of possession by the 
defendants who claim under the vendee, for mesne profits, 
and for costs. The plaint contained an alternative prayer 
that should the Court find any amount payable to 
title defendants then possession be decreed wilih mesne 
profits on payment of the sum so found due by the



In re. plaintiff to. tie defendaats. Various pleas were raised
P O K K O D I  ■ ^  1 1 , -1 . j 1 T  1 •

A c h i. by tlie defendants w I lo contended that tiie alienation 
Kc’^ a - by tlie 'widow was binding on the plaintiff. The Difitrict 
sSbi,^. Miinsif dismissed the plaintiff’s suit as he was of opinion 

that the sale was binding on her. On Appeal the 
Subordinate Judge held that there was necessity only 
for a sum of Rs. 3,881-4-0 out of the consideration 
of Rs. 8,000 set out in the sale-dead, and decreed 
possession on payment of the sum of Rs, 3,881-4-0. 
Against this decree the defendants filed a Second Appeal 
and the plaintiff filed a Memorandum of Objections 
objecting to the decree of the Subordinate Judge so far 
as it directs her to pay Rs. 3,881-4-0 as a condition 
precedent to tjie recovery of possession, A stamp duty 
of Rs. 10 was paid on the Memorandum of Objections 
and the Registrar claims an ad valorem, duty on the sum 
of Rs, 3,881-4-0 the liability to pay which is questioned 
in the Memorandum of Objections.

The. suit as filed being one for possession and meane 
profits fell within clause (y) of section 7 of the Court 
Fees Act, which relates to suits for possession of immove
able property and clause (I) which relates to suits for 
money, and the plaintiff paid a stamp duty of five times" 
the kist payable on the lands and also on the amount 
claimed for mesne profits. The suit was valued at 
Rs, 2,300 and the Second Appeal is also valued at that 
figure.

There is no express provision in the Court Fees Act 
which covers a case like the present. The contentions 
of the respondent are (1) that the decree of the lower 
Appellate  ̂Court merely declares plaintiff’s liability to pay 
a certain sum of money as a condition precedent to 
recovery of possession and that such decree is not 
executable by the defendants for whose benefit the 
payment is to be made ; (2) that the suit being one for
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possession of immoveable property and mesne profits its 
nature is not oiianged into one for redemption merely by achi. 
tlie fact tliat an unsustainable condition as to payment Kumaua.

swamihas been imposed by tlie Court; (3) tbat tlie alternative Sastbi, j, 

prayer in tlie plaint as to payment of sucli sums as tlie 
Court may find to be due is not estimatable in money and 
falls under article 17, clause (vi) of schedule I I ; (4) that 
in any event the stamp duty payable on the Memorandum 
of Objections cannot be more than the duty payable 
on the plaint, as it •would be an anomaly if the party who 
fails entirely should Jiave to pay less than a party 
who succeeds in part. The contention of the Registrar 
is that the stamp duty payable^ in cases where a person is 
asked to pay a certain sum as a condition precedent to 
getting possession and disputes his liability, is on the 
amount which he disputes.

I do not think that the direction as to payment of a 
sum of money as a condition precedent to the recovery of 
possession makes the decree a declaratory decree simply 
because the defendant cannot execute the decree. The 
test is whether the plaintiff cannot execute ■’t. As regards 
the contention that the alternative prayer is not esti- 
ma-table in money, all that can be said is that the plaintiff 
reversioner cannot say when he filed the plaint what the 
defendants can prove to be binding on the plaintiff.
Where the Court finds the amount that has to be paid by 
the plaintiff the amount is ascertained, and where the 
plaintiff wants to appeal against the decree the amount 
or value of the subject matter in dispute for the purposes 
of article 1 of schedule I is the amount which the 
plaintiff calls in question in the Memorandum of Appeal 
or Objections. The case is analogous to one of a suit for 

'an account.
The objection that the suit for possession which falls 

m der clause (,v) section 7 cannot in Appeal change its
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nature because a condition is , annexed for payment of a 
Ac HI. gum of money ■wi.ich is disputed by tlie plaintiff presents 

komaea- more difficulty especially as tliere is no provision in tbe 
Sastb̂ j. Court Fees Act governing sucli cases and there is a con

flict of autkority.
In Reference under Court Fees Act, section 6, (1) the 

question was what was the duty payable in a suit 
for ejectment where a tenant claimed compensation for 
improvements which were disallowed and the tenant 
appealed against the decree. It was held that the 
tenant was bound to pay stamp duty only on the value of 
the lands and not on the value of the improvements 
claimed and disallowed. Su bbah m anya  A yyak  and 
B oddam , JJ.j were of opinion that the claim for 
improvements to the land was not the subject matter 
of the suit but was merely incidental to the decree
for possession. The learned Judges also refer.to the
difficulty and inconvenience of ascertaining the fee 
payable in each case if a different view were adopted. 
With respect, it seems to me that in cases where the law 
annexes the liability to pay for improvements as a 
condition precedent to ejectment, the claim for improve
ments allowed by the lower Court and disputed in Appeal 
falls under schedule I, article 1. Whatever difficulties 
may exist in valuing it in the plaint there is no difficulty 
once the Court fixes tl^ amount, and the party appeals 
against the liability to pay the amount and files a 
Memorandum of Objections, So far as appeals against 
decrees for compensation under the Malabar Tenancy 
Improvements Act are concerned, though the same 
considerations as urged in Reference under Oourt Fees Ad  
(1870) (2) maybe urged, stamp duty is paid on the amount
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in  dispute. T M s decision does not seem to have 136631 i^ re.PofiKOBl
follow ed. In  SeM,amn r . Eacharan{l)^ Munro and achi.

A bditb Eahim, JJ., ■were of opinion th at tliongh. in a suit Kumara.
foi’ redemption the stamp duty was "by section 7, clause Bamb̂ j.
(ix) to be calculated according to the principal money 
expressed to be secured by the instrument of mortgage 
and the subject matter of the suit was the existence of 
the right to redeem, any question as to the amount 
payable as the condition of redemption being regarded 
merely as incidental to that right, yet where the right 
to redeem is not called in question in the Appeal and the 
only question is as to the amount payable the right to 
redeem  caim ot bo said to be the subject matter in  dispute 
in the Appeal memorandum but a definite amount payable, 
and that the case fell within article 1, schedule I, the 
court-fee being computed on the amount in dispute. In 
Beferences under Oourt Fees Act (1870) (2), it was held, 
following Nepal Eai v. Bebi Prasad(3)y that section 7, 
clause (ix), of the Court Fees Act applied only to suits 
and not to Appeals and that in the case of Appeals, 
article 1 of schedule I applied, the Court-fee payable 
being on the value of the subject matter in dispute.

In Hafiz Ahmed y. Bohha it was held that in
suits for pre-emption where the veridee-defendants 
appealed on the ground that they were entitled to receive 
a larger sum than that awarded by the Court and that 
plaintiffs had estopped themselves from asserting the  

right by refusing to purchase, Court-fee was payable under 
section 7, clause (vi) on the value of the property as com
puted in clause (v) but that when the question in Appeal 
relates solely to the amount to be paid by the pre-emptor/ 
his right to  pre-empt not being challengedj the proper
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In re. Oourt-fee was tlie amount calculated ad valorem on tlie
PoaKODI

achi. difference between tlie amounts alleged as tlie sale price
KtJMABA- on tlie one side and the other.
sastei, j. In Kejpal Bai v. Debi TrasadiV)  ̂ it was held that

when an Appeal in a suit for redemption related solely to 
the amount payable the Oourt-fee payable on a Memo
randum of Appeal was to be calculated according to the 
sum which the appellant claimed to haye deducted from 
the decree, and not, as in the case of a suit for redemption 
according to the principal sum secured on the mortgage. 
Stanley, G.J., after expressing Ms dissent from the view 
taken in JPirhhu Namin Singh v. Sita Bam{2) observed :

“  It appears to me, npon a perusal of section 7 of the/ 
Court Fees Act and scliedule I  to that Act, that in a case s » l i  
as the one before me the Oourt-fee is to be calculated on the 
value of the subject matter in dispute only. Section 7, sub
section (ix) provides that in suits against a mortgagee for the 
recovery of the mortgaged property the Court-fee is to be valued 
according to the principal money expressed to he secured by the 
in stru m en t of mortgage. The section is confined to a suit 
apparently, and not to an Appeal, In schedule I to the Act we 
find that in the case of a plaint or Memorandum of Appeal not 
otherwise provided foi* in the Act except those mentioned in 
section 3 an ad valorem fee is payable at the rate mentioned in' 
that schedule. In this schedule a Memorandum of Appeal is not 
mentioned. Therefore I take it, that if in the case of an Appeal, 
the value of the subject matter of the Appeal can be deter
mined) as it has been, in this case, the appellant is only bound to 
pay a Oourt-fee on the amount ascertained to be the value of the 
subject matter of the Appeal.”

With these remarks I respectfally agree. This deci
sion was followed in Mahadeo Fmsad v. QorakJi Pmsad{$) 
B>ndLBajiLalY.Gohardhan8mgh(4!),

(1). (X905) 2^ All., 447. (2) (18t)l) IX .E ., U  AJl, U .
(3) (1908) SO All., 547, (4) (1909) I.L .B,, 81 AIL 365.



In Basdeo y . Sri Kishn Gir(l), it was held that
^ PORKODI

when a plaintiff prayed for an unconditional decree for achi. 
posseBsion as against a defendant who set up a mortgage Kuauba» 
executed by plaintiff’s predeoefisor and a decree was sastbi, j. 
passed for possession on payment of a certain Bum and 
the plaintiff appeals against that portion of the decree 
directing payment, he mnst pay ad valorem stamp duty on 
the amount in question. The learned Judges (Ohamibb,
J.O., and E v a n s , A.J.O.) dissented from Jewahir SingJi 
V. Bajendra Bahadur Singli{2), and followed Baji Lai v . 

(Johardhan 8ing}i(^). A similar view was taken in 
Mata Badal Singh v. Jai Singh(4<). Bagha Sah v.
Wajid AU(5), no doubt supports the petitioner’s 
contention but no reference is made to any authorities.
The only reason given is that if that decree dismissed 
the plaintiff’s suit for possession the fee payable 
would have been only five times the land revenue and 
that as it was more favourable it cannot be larger. The 
facts of the case are also peculiar. The plaintiff prayed 
for possession and the Court passed a decree for posses
sion but allowed the defendant to redeem and the decree 
for possession was only if the defendants failed to redeem.
E'up Chand Y . Fateh Ohcmd(6), which was referred to, 
does not throw much light on the question. The plain
tiff sued for possession as absolute owner and a decree 
was passed in his favour. On Appeal the Subordinate 
Judge gave a decree for possession but limited the 
duration to the lifetime of the plaintiff’s vendor. Against 
this decree the plaintiff appealed. It was held that a 
stamp duty of Rs. 10 was sufficient. Tudbal, J., observed 

As matters stand now plaintiff-appellant seems to me to 
be in the position of a person in posBeBsion of p T o p e r t y  who
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In re. seeljs to dear his title aoid to obtain a declaration that he has tte
PORKODI . 1 ! ,

Ac HI. fall right of ownership to the property.

Ktjmaba. Treating the subject matter of tlie Appeal as one to
S a s t e i ,  j. get rid of the limitation imposed by tlie Subordinate 

Judge it is difficult to see how it can be valued.
In Luhliim Ghunder Ash> v. Kh,oda, Buksh Mo7id,'ul{\)̂  

where a decree was passed in fayour of the plaintiff but 
the Court directed payment in three instalments and the 
plaintiff appealed against that portion of the decree, it 
was held that he was not bound to pay Court-fees on the 
sum decreed but on the difference between the amount 
claimed in the Court below and the sum of the present 
values of the three instalments payable on the dates' 
mentioned in the decree. Banerjeb, X, observes :

“ Now, having regard to the provisions of article 1, 
schedule I of the Court Fees Act, read with 16 of that Act, it is 
clear that an appellant is hound to pay a Oonrt-fee on a Memo
randum of Appeal from a decree which gives him only partial 
relief, upon the difference between the values of the reliefs lie 
claims to be entitled to and that granted by the decree appealed 
against.”

In Kishm Butt Misir v. Kasi Pand6y{2), it was held 
by CoTJTTS, J., following Basdeo v. Sri Kishn (r?/r(3);' 
that when a decree awards possession on condition 
of the plaintiff paying the encumbrances on the property 
and the plaintiff appeals against that part of the decree, 
the Court-fee payable on the Memorandum of Appeal must 
be ad valorem on the value of the encumbrances.

The current of authority is clearly in favour of the 
view that the value of an Appeal is not in all cases the 
value of the suit as originally filed but the value of the 
relief granted by the decree which a party wishes to get 
rid of. In some cases the stamp duty mayjbe more than
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tliat paid on the plaint and in some cases it may be less,, . poBKODl
and in considering the effect of the provisions of section achi.
7 of the Court Fees Act and of schedule I, I do not Komara- 
think that this is a consideration -which is of much sastei, j .  

weight.
I am of opinion that the Memorandum of Objections 

should be stamped on the amount which the respondent 
was directed to pay and which she seeks to escape liability 
from. She will have three weeks from this date to pay 
the deficient stamp duty.
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APPELLATE CIVIL.

Before Mr. Justice Spencer and Mr. Justice Bamesam»

, 0. SAMINATHA OHBTTY and a n o t h e r  (P la in tifm ); October 19
A ppellants, -------------—

V,

ANGAMMAL a n d  t h e s e  o t h e r s  ( D e f e n d a n t s )^ 

R e s p o n d e n t s  *

Hindu Law-— InheritanGe-^Mitaksham— Step-son o f  step-sister of 
the last male owner, whether an heir o f the latter.

Under tlie Mitaksliara Lavŷ  the step-son of the step-sister of 
a deceased male is not an heir of the latter.

A ppeal against the judgment and decree of K u m a r a - 

SWAM I S astei, J., passed in the exercise of the Ordinary 
Original Jurisdiction of the High Court in Civil Suit 
'^0. 360 of 1919.

The material facts appear from the judgment of 
 ̂'Eamesam, J.

A. Kfishnasxdcmi Ayyar "wiih. V. 0. Sesha Achanyar 
djA N . K. Mohanarangam Filial for appellant.—The

* Original Side Appeal No. 23^of 192D.
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