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Before Mr. Justice Prinsejp and Mr. Justice Maapherson.

1884 NUDDYAR CHAND SHAti'A a n d  ornitns (Decebb-holdbiis) Appei- 
M u ju tt  8, iiAHTs t>. GtOBIND CHUNDER QUHA ( J u d g m e n t - d e b t q e )  Respondent.0

Decree, Evidence inadmissible to explain the terms of— Evidence— Execution
prooeedings.

Whan tha torras of a deoree aro uncortnin, it is not competent to the 
Court of execution to make any inquiries, by taking oral or documentary 
evidence, to uscortain tbo moaning of aucli terms.

This w as a u  a p p lic a tio n  fo r th e  e x e c u tio n  o f  a  d ec ree  passed 
b y  th e  H ig h  O o u rt o n  th e  2 0 th  D e c o m b e r  1867. O ne  o f  th e  
ob jec tions ta k e n  b y  th o  ju d g in o n t-d e b to r  before  th e  C o u rt of 
ex ecu tio n  ( th e  S u b o rd in a te  J u d g e )  w as t h a t  th e  d ec ree  w as in ­
d is tin c t, in a sm u ch  aa i t  d id  n o t  m e n tio n  th e  n a m e s  o f th e  12 
te n u re s  in  re sp e c t o f w h ich  th e  H ig h  C o u r t  h a d  d ire c te d  th e  
a p p o r tio n m e n t o f costs in  th o  su it. T h e  S u b o rd in a te  Ju d g e , how ­
ever, w as o f o p in ion  t h a t  th e  d e c rc e  w as q u i te  c lear, a n d  t h a t  th e  
te n u re s  in  q u estio n  could  b o  a s c e r ta in e d  from  i t .  W ith  th a t  
v iew  h e  p ro ceed ed  to  reco rd  a  m ass  o f  ev idence , o ra l a n d  docu­
m e n ta ry , an d , on  th e  2 3 rd  M ay  1882 , a llo w ed  th e  decree-ho lders 
costs to  th e  e x te n t  o f Rs. 1 ,427-3  a n d  in te re s t  thereon .. O n 
appeal, th e  D is tr ic t  Ju d g o  re m a n d e d  th e  p ro ceed in g s fo r th e  tr ia l  
o f fresh  issues, a n d  u ltim a te ly , o n  th e  5 th  J a n u a r y  1884 , p assed  th e  
follow ing o rd e r :— “ R eco v e rab le  from  G o b in d  C h u n d e r  G uha, 
“ p la in tif f  ( ju d g m e n t-d e b to r) , b y  t h e  d e fe n d a n ts  (decree-holders) 
“ o r th e i r  successors w hose n a m e s  a re  m e n tio n e d  i n  co lu m n  * *
" th e  su m  o f R s. 473-2-3 ,” A g a in s t  t h a t  o rd e r th e  decree-holdera 
ap p ea led  to  th e  H ig h  C o u rt, a n d  i t  w as  am o n g  o th e r  th in g s  
co n ten d ed  on b e h a lf  o f t h e  ju d g m e n t-d e b to r  in  cross ap p ea l th a t  
th e  decree  w as in d efin ite , a n d  th e re fo re  in c a p a b le  o f  execution; 
a n d  th e  lo w er C ou rts  w ere  w ro n g  i n  a d m i t t in g  n e w  evidence.

B a b u  D u r g a  M oh u n  D a s s  a n d  B a b u  B h o la n i  C h u rn  D u t t  fov  

t h e  a p p e lla n ts ,
B a b u  'T r o i lo k y a  N a th  M i t t e r  fo r th e  re sp o n d e n t.

* Appoal from Appellate Order No. 117 of 1884, against tlie qvderfc q£ J. F, 
Bradbury, Esq., Officiating Judge of Bftckorgmvj, dated tho 14th of Sep­
tember 1883 and 5th o£ January 1884, reversing the order of Babu Bam 
Sdadliub Mitter, Subordinate Judge of that district, dated the 23rd of May 
1882.
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T he ju d g m en t o f th e  C ourt ( P r in s e p  an d  M a c p h k r so n , J J .)  
was delivered by

P rin sep , J .— T he p resen t appeal re la tes to  th e  execution  of a  
decree of th is  Court, dated  th e  20 th  D ecem ber 1867, passed  on 
a n  application for review o f judgm ent. U n d er th is  deoree certa in  
coats were given to  th e  p arties  in  a  m an n er to  w hich reference 
will be  p resen tly  made. Objections have been tak en  b y  th e  
judgm ent-debtor, respondent, to  th e  r ig h t of th e  decree-holder 
to  execute th e  decree ; and  as these  go to  th e  roo t of th e  present, 
proceedings, we have to  consider them  before we consider th e  
case of th e  appellant.

In  th e  first place, an  objection is ra ised  th a t  th e  execution  of 
th e  p re sen t decree is b a rred  by lim ita tion .

I t  appears th a t  th e  firs t C ourt, in  M ay 1881, h e ld  th a t  
execution was barred  by lim itation. B u t on appeal to  th e  D is­
tr ic t  Ju d g e  i t  was held, on th e  14fch Ju n e  1881, th a t  execution 
could p ro ceed ; and  th e  case was re tu rn ed  to  th e  low er Court. 
A gainst th a t  order no fu r th e r appeal was made. I t  is now 
contended th a t  i t  is no t com petent to  th e  ju dgm en t-deb to r to  
ask u s to  consider th e  question of lim itation, h is  r ig h t to  appeal 
against th e  ju d g m en t o f th e  D istric t Ju d g e  having ceased to  
exist. "We find i t  unnecessary to  determ ine th is  po int, because, 
on ano ther po int, we th in k  th e  execution cannot proceed.

T h e  judgm ent-debtor, respondent, objects, th a t  from  th e  in ­
definite te rm s of th e  decree of th e  20bh D ecem ber 1867, i t  canno t 
be executed.

T h e  su it was brough t b y  th e  judgm ent-debtor, respondent, to  
resum e certain  subordinate tenures, on th e  ground th a t  th ey  h ad  
become void in  consequence of h is purchase a t  a revenue sale of 
an  ousut ten u re  w ith in  w hich th ey  w ere contained. T h ere  were 
73 defendants in  th a t  fiuit, o u t of whom  only 36 contested  th e  
su it in  th e  C ourt o f first in s ta n c e ; and  o u t of these 86,. only 26 
defendants appealed to th e  D istric t Judge. In  . th e  appeal! to  
th is  C ourt, in  which th e  decree now  u nder consideration was 
passed, only 23 defendants appealed. T he resu lt o f t h a t  case 
was th a t  ce rta in  tenures specified were declared to  be), v o id ; and 
in  th is  respect th e  plaintiff's case was decreed. T h e  decre,e goes- 
on to  s t a t e : “ I t  is fu r th e r declared th a t  so fa r aa th e  case
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“ re la tes  to  such  portion  of th e  how lah K aloo Seal, and  th e  eleven 
" rem ain ing  ten u re s  recorded as h e red ita ry  how lah  and  nim -how lah 

ten u re s  a t  th e  first se ttlem en t, aa concerns d ie  special appellants, 
“ th e  appeal is decreed ” : t h a t  is  to  say, th e  p lain tiff’s case -was 
dismissed. “ A n d  i t  is o rdered  th a t  th e  p lain tiff, respondent, do 
“ p ay  to  th e  defendants, appellan ts, in  p ro p o rtio n  to  th e ir  respective 
“ in terests  ia  th e  claim  against th em  ; th e  costs incu rred  hy 
" in  th is  C ourt, to  be ascertained  b y  th e  low er C ourt b y  adding  
“ to  Es. 23-10 annas, as per d e ta ils  specified in  th e  m arg in , the  
“ full am o u n t of p leaders’ fees in  special ap p ea l No. 2290 of 1866, 
“ an d  one-fourth th e  am o u u t o f p lead e r’s fees in  th is  review , and 
“ stam p  for p e titio n  o f appeal in  p roportion  to  tho  value  of th a t  
" portion of th e  12 rem ain ing  ten u re s  as to  w hich th is  appeal is 
“ decreed, to  be  ascertained b y  th e  low er C o u rt in  execution.” 
T h e  decree of th e  Court, therefore , lo ft i t  u n c e rta in  w h a t  w ere the  
particu la r 11 rem ain ing  ten u res to  w hich  th e  o rder referred. I t  also 
le ft i t  un certa in  w h a t were th e  exact shares in  those tenu res, which 
were held  by  th e  special appellan ts. A n d  fu r th e r i t  le ft i t  uncer­
ta in  w ha t th e  value of those shares was, so as to  enable th em  to, 
be tak en  in to  account as  ag a in st th e  value  of th e  en tire  claim 
m ade by th e  p la in tiff in  ca lcu lating  th e  am o u n t o f costs due. I t  ist 
t ru e  th a t  th e  decree states th a t  th o se  11 ten u re s  w ere “ recorded 
as hered itary  howlah and  n im -how lah ten u re s  a t  th e  first se ttle ­
m en t b u t  th e  record of t h a t  s e ttle m e n t concerns 24 tenures. 
Therefore, on th e  face of th e  decree, th e re  a re  no  m eans o f 
ascertain ing  to  w hich 11 ten u re s  i t  refers. W e th in k ; therefore, 
th a t  inasm uch as i t  ia u n ce rta in  to  w h ich  11 ten u re s  th e  decree 
refers, th e  decree cannot b e  executed . I t  is  n o t com petent' 
to  th e  C ourt of execution to  m ake any  enqu iries by  tak in g  oral 
and  docum entary  evidence, as i t  lias done, to  ascerta in  th e  p a rti­
cu lar l l  ten u re s  referred to.. I f  i t  w ere necessary to  offer apy  
reason in  su p p o rt of th is  opinion, i t  w ould be  sufficient to  point, 
to  th e  p ro trac ted  and  e labo rate  enqu iries w hich have taken, 
place in  th e  lower Courts, an d  th e  difference o f op inion which 
has arisen, in  ascertain ing  th is  p a r tic u la r  po in t, to  show  how 
im possible i t  would be  for a  C o u rt of execu tion  to  de term ine  a  
m a tte r o f th is  description.

T he appeal is  therefore dism issed w ith  costs.
Appeal dismissed.

T H E  IN D IA N  L A W  REPO R TS. [V q l  x>


