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b u t in  th e  course of th e  conversation th a t  followed, w hen M r. 1884
A llen  drew  m y  a tten tio n  to  th e  book, I  th in k  i t  possible th a t  Q u h e n

he an d  I  were speaking  of th e  peon’s ab ility  to  m ake tb e  a lte r- Empbess

ations in  different senses, he hav ing  in  h is  m ind ' the  m anual 
ab ility  o f th e  peon to  w rite th e  f ig u re s ; I ,  having in  m y m ind, M i t t e b .

his ability , depending  upon opportun ity  or fa c ility ; an d  i t  was w ith  
reference to  th is  la s t ab ility  th a t  I  po in ted  o u t to th e  ju ry , th a t  
th e re  was no evidence th a t  th e  peon  h ad  le ft th e  s h o p ; while 
i f  th e re  was such evidence, th e  ju ry  would be  bound to  give i t  
th e ir  careful consideration. O n  th e  whole, I  see no reason  to  
believe th a t  I  said to  th e  ju ry  any th in g  th a t  could reasonably 
have been  m isunderstood; I  m ay observe in  conclusion th a t  I  
en te r ta in  no doub t th a t  the  verd ic t of th e  ju ry  was correct.

R i d e  d is c h a rg e d .

APPELLATE CIVIL.

Before, Sir Richard Garth, Knight, Chief Justice, and Mr. JuiHce Beverley.
GrOWBI KOER (P la in t if f )  v A U D H  KO E R  and others (Defendants.)* igg4 

Res-judicata— Decision on a point o f law subsequently disapproved o f  by a ^ eJ?tember 1 
Full Bench can be pleaded a* res-judicata.

Where a Division Bench of the High Court decided, as a point of law, 
that & property had not passed under a. certain deed of sale, and, subsequently, 
the decision on that point of law waB in another case disapproved of by a Full 
bench; the decision of the Division Bench, (where the same plaintiff has again 
sued to recover the same property rely ing  on the same deed of stile), is no 
less a res-judicata, because it may Iwve been founded on an erroneous view 
of tho law, or a - view of the kvr which a Full Bench has subsequently 
disapproved.

T h is  was a  su it to  recover possession o f certain  shares in  
several villages, on th e  allegation th a t  th e  p lain tiff Gowri K oer 
h a d ; purchased such shares u n d er a  kobala, dated  th e  20 th  Ju ly  
1870, from L albehari and  R am khelaw an Singh. A t th e  tim e  of 
t h e . in s titu tio n  of th e  suit, th e  vendors w ere dead, and th e ir  sons, 
and  one A u d i  Koer, who was in  possession of some of th e  property, 
vrere m ade defendants.

* Appeal from Original Degree No. 84 of 1883, against the decree of 
Babu Koylash Chunder Mukherji, Judge of Tirhoot, dated tho l9tho£
January 1883.
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1S84 T h e  p la in tif f  s ta te d  t h a t  L a lb e h a r i S in g h  h ad  acquired  the
G o w r i  K o e e  d isp u ted  p ro p e r tie s  as th e  rev ersio n ary  h e ir  to  M u ssam a t N arain  
A ud ii Koki: K oer, th e  -widow o f one J a is re d u t,  a n d  t h a t  h e  (L albehari), after 

h av in g  sold th e  p ro p e r ty  to  h er, had , on th e  2 5 th  D ecem ber 1881, 
in  fra u d  o f  th e  sa le  s e ttle d  th e se  p ro p ertie s  on th e  defendants.

I t  ap p e a red  th a t  in  A u g u s t 1872  th e  p re se n t p la in tiff, with 
R a m k h e law an  a n d  K ir i t  N a ra in , h a d  in s t i tu te d  a  su it  against 
L a lb e h a r i a n d  A u d h  K o er in  substance  to  o b ta in , by  v ir tu e  of an 
ass ig n m en t from  L a lb eh ari, possession of th e se  very  p ropertie s  now 
sued  for (of w h ich  p ro p e rtie s  L a lb eh a ri have nev e r h a d  an y  sort of 
p o ssessio n ); th e  s u it  in  i ts  te rm s  was how ever fram ed  for th e  purpose 
o f o b ta in in g  possession o f a  p o rtio n  o f  th e  assigned  properties, 
an d , also, to  o b ta in  a  d ec la ra tio n  of r ig h t  of ow nersh ip  to  another 
p o rtio n  o f  w hich  th e y  asse rte d  th e y  w ere th e n  in  possession of. 
T h is  s u i t  w as d ism issed  b y  th e  C o u rt o f f irs t in stance, and, 
on  th e  1 1 th  D ec em b e r 1873 th e  H ig h  C o u rt on appeal, 
R a m  K h e la tv a n  S in g h  v . Oudh K o e r  (1), affirm ed th a t  decision) 
s ta t in g  that L a lb e h a ri, a t the tim e tha t the assignment to Ram- 

Ichelawan, K i r i t  L a l l  and G ow ri Koer had been made, had never been 

in  possession o f  the properties assigned, and th a t he could not, 

therefore, pass the p ro p e rty ;  tha t under such circumstances the 

assignments were only evidence o f  contracts to be perform ed in 

the fu tu re , and upon the happening o f  a contingency o f  which the 

purchaser m ight possibly c la im  specific perfo rm ance; that before 

L a lb e h a ri could be in  a position to specifically pe rfo rm  his contracts, 

he must f irs t recover the property  f ro m  A u d h  K o e r ; that possibly 

a C ourt o f  equity, in  order to avoid c ircu ity  and m u ltip lic ity  of 

actions, m ight r ig h tly  a llow  the p la in tiffs  in  one action to sue 

Ija lb e h a ri f o r  specific performance, and on the fo o tin g  o f  his right 

to sue A udh  koe r to cover the p rope rty  necessary f o r  the perfor. 

mance o f  those contracts, but that even i f  the facts had been such as 

to ju s t ify  the C ourt in  dealing w ith  the sn it in  that way, i t  would 

have been s t i l l  incumbent upon the p la iu tiffs  to establish their 

r ig h t to specific performance as against La lbehari. B u t inas

much as the C o u rt fo u n d  the righ ts  o f Ramkhelawan and K irit 

N a ra in  against L ja lbehari rested upon a d ifferent foundation from

(1) 21 W. B., 101.
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th ose o f  Q o w r i K o e r , i t  h e ld  th a t  th e  su it w a s  b a d  f o r  m is jo in d e r  1884 

o f  causes o f  a c tio n  ; th e  su it ioast th ere fo re , d ism issed , a s  f a r  a s  i t  g o ttm  k oeb  
r e g a r d e d  th e  p la in ti f f s ,  R a m k h e la w a n  a n d  K i r i t  N a r a in t  th e y  n o t ^ udh* k oeii 
h a v in g  been  in  a  p o s itio n  to  o b ta in  speeifio  p e r fo rm a n c e , in a s 

m u ch  a s  n o  co n sid era tio n  f o r  th e ir  a l l e g e d  co n tra c ts  h a d  been  

p r o v e d  i b u t a s  r e g a r d e d  the case o f  G o w r i K o e r ,  i t  h a v in g  been  

a lle g e d  th a t she h a d  p a id  c o n sid e ra tio n  m o n e y  fo r  7ier con ti a o t m th  

L a lb e h a r i , i t  w a s  h e ld  th a t sh e  p o s s ib ly  m ig h t have been e n ti t le d  to  

specific p e rfo rm a n c e , h a d  sh e  b rou gh t th e  s u i t  a g a in s t Z a lb e h a r i  

a n d  R a m h h e la w a n f her j o i n t  con tracto rs , b u t th a t h aving  o n ly  su ed  

L a lb e h a r i, h e r  r ig h ts  cou ld  n o t  be a d ju d ic a te d  u p o n  in  th a t su it,  

a n d  th e y  d ism isse d  i t  w ith o u t p re ju d ic e  to  h e r  r ig h t  to  b r in g  

a  f r e s h  su it u p o n  th e  sam e ca u se  o f  ac tion .

T h e  p la in tiff, re ly in g  on h e r  r ig h ts  b e in g  reserved  u n d e r  th e  
decision  o f th e  1 1 th  D ecem b er 1873, b ro u g h t th is  p re s e n t su it  
for th e  pu rp o ses  firstly  above m en tioned , o m ittin g  to  fram e  i t  aa 
one fo r specific perform ance, a n d  th e  defendan ts, re ly in g  on' th e  
effect o f th e  decision o f  1873 (w hich  is  fu lly  s e t  o u t  in  
21 W . I t., 10 1 ) se t up  th a t  decision  as a  p lea  i n  b a r  to  th e  
p la in t if f s  su it.

T h e  S u b o rd in a te  J u d g e  h e ld  as to  th e  q u es tio n  of r e s - ju d ic a ta ,  

t h a t  th e  s u i t  w as n o t  b a rre d  by  s. 13  of th e  Oode, fo r  a lth o u g h  
th e  d isp u te d  p ro p ertie s  h ad  b een  th e  su b jec t o f  p rev ious 
litig a tio n , a n d  th e  p re se n t p la in tif f ’s s u i t  h a d  b een  d ism issed  b y  
th e  H ig h  C ourt, y e t  th e  v a lid ity  of h e r  p re se n t kob a la  h a d  n e v e r  
b e e n  fina lly  d e te rm in ed  i n  t h a t  su it, th e  su it  hav ing  been, th ro w n  
o u t for m isjo in d e r o f  causes of action , a n d  dism issed w ith o u t p re 
ju d ic e  to  h e r  r ig h t  to  b r in g  a  fre sh  s u i t  u p o n  th e  sam e cause o f  
a c t io n ; b u t  o n  th e  m erits  h e  dec id ed  th e  case in  favor of- th e  
defendan ts.

T h e  p la in tif f  appealed  to  th e  H ig h  C ourt, a n d  th e  d efendan ts 
cross ap p ea led  as reg a rd ed  th e  q u estio n  o f  re s - ju d ic a ta .

M r. 0 .  C. M 'wllic'k, B a b u  C h u n d e r  M a d h u b  G hose, a n d  B ab u  
K o r u n a .  S in d h o o  M u k e r j i  for th e  ap p e llan t.

T h e  A d v o o a t e - G m e m l  (M r. P a u l ) ,  M r, $ v a n s ,  M x. C . G r e g o r y ,

B abu  M o h esh  C h u n d e r  C h o w d h r y ,  B abu U m a k a li  M o o k e r j i  an d  
B ab u  A u b i n a s h . C h u im der B a n e r j i  fo r th e  respondents.

T h e  ju d g m e n t o f th e  C o u r t w as de livered  by
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1884 G a r t h ,  C .J .— T h e  p la in tif f  in  th i s  s u i t  seek s  to  recover ce rta in
p ro p erty - u n d e r  a  deed , d a te d  th e  2 6 th  J u l y  18 7 0 ,  b y  which, i t  waa

■» conveyed  to  h e r  b y  tw o p erso n a , n a m e d  B a m k h e la w a n  an d  
A ttp h  K o e r .  j

L a lb e h a n .
L a lb e b a ri, i t  w as said, in h e r i te d  i t  from  a  la d y  n a m e d  N a ra in  

K o e r, w ho d ie d  ab o u t th e  m o n th  o f  M a rc h  1870. R am k h e law an  
h a d  d e riv ed  a  p o r tio n  o f  th e  p ro p e r ty  from  h im , a n d  th e y  b o th  
p ro fessed  b y  th is  d eed  of sa le  t o  convey  th e  p ro p e r ty  to  th e  

p la in tiff.
I t  seem s th a t ,  in  th e  y e a r  1871 , th e  p la in tiff , as  w ell as R am - 

k h e la w a n  a n d  L a lb e lia ri, b ro u g h t  a  s u i t  a g a in s t th e  d e fen 
d a n t, M u ssa m a t A u d h  K o e r, to  reco v e r th i s  v e ry  p ro p e rty , and  
h e r  s u i t  w as d ism issed . T h o  case th e n  cam e  u p  before th e  H ig h - 
C o u rt, who affirm ed th e  d ec ree  o f  th e  C o u r t  below .

T h e re  a re , th e re fo re , a t  t h e  th re s h o ld  o f  th e  case, tw o  p o in ts  
w h ich  th e  p la in t if f  h a s  to  e s ta b lish  : I n  th e  firs t p lace, she  m u s t 
show  t h a t  th e  decreo  which, w as p ro n o u n c e d  in  th e  s u i t  o f 1871 
ia n o t  a  r e s - ju d ic a ta  in  th is  s u i t ; a n d  in  th e  n e x t  p lace , sh e  m u s t  
show  th a t  th e  d eed  of 2 0 th  J u ly  1870 , u n d e r  w hioh  sh e  claim s, 
ia a  b o n d -f id e  conveyance.

I  w ill deal firs t w ith  th e  q u es tio n  o f  r e s - ju d ic a ta .

T h e  s u i t  o f 1871 w as b ro u g h t, a s  I  h a v e  a lre a d y  said , b y  th e  
p la in tif f  a n d  h e r  vendors, t in d e r  th o  d e e d  o f 1870 , to  recover 
possession o f th e  p ro p e rty  from  M u ssa m a t A u d h  K o e r  ; a n d  th e  
Ju d g e s  in. th e  H ig h  C o u rt, w ho  h e a rd  t h e  case, d ec id ed  a g a in s t 
th e  c la im  o f th e  p re se n t p la in tiff , u p o n  t h e  g ro u n d  t h a t  n o th in g  
could  h av e  p assed  u n d e r  t h e  d e e d  o f  1870 , in a sm u c h  a s  th e  
vendors h a d  n o t  th e  p ro p e rty  in  th e i r  possession . A n d  th e y  c ited  
as a n  a u th o r ity  for t h a t  p ro p o s itio n  tw o  cases in  t h e  P riv y  
Council— R a n e e  B h o b o to o n d eree  D a sse a h  v . I s s u r  C h u n d er  D u t t  (1), 
B a ja  S a h ib  P r a h la d  S e n  v .  B a b o o  B u d J m  S in g h  (2 )— w h ich  have 
b e e n  since  considered  in  th i s  C o u r t  b y  a  F u l l  B en ch , M a ra in  

C h u n d er C huckei'bu tty  v. D a ta r a m  I l o y  (3 ), w h ich  d ec id ed  t h a t  th e  
P riv y  C ouncil d id  n o t  m e a n  to  la y  dovrn a n y  ru le  o f  th e  k in d ,

(1) U  B. L. B., 36.
(2) 2 B. L. R., 117.
(3) 1.1/. R. 8 Oftlc., 677.
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T h e  le a rn ed  J u d ges, h ow ever, in  t h e  su it  o f  1871, h a v in g  d e c id e d  1884 

u p o n  t h is  grou n d , g o  on  to  su g g e s t  in  w h a t  w a y  th e  s u it  m ig h t  g o w k i Kona 

p o ss ib ly  h a v e  b e e n  brou ght. A u d h \ o e r .

T h e y  say  t h a t  "p o ssib ly  a  C o u r t  of e q u ity , in  o rd e r to  avo id  
c irc u ity  a n d  m u ltip lic ity  o f  a c tio n  m ig h t r ig h t ly  h av e  a llow ed  th e  
p la in tif fs  in  o n e  ac tio n , to  su e  L a lb e h a r i  fo r specific  p e rfo rm an ce  
o f  th e i r  c o n tra c t w ith  h im , a n d  also u p o n  th e  fo o tin g  o f h i s ' r ig h t  
to  su e  M u ssa m a t A u d h  K o er, to  re c o v e r t h a t  p ro p e r ty  n e e d e d  
fo r th e  p e rfo rm an ce  o f  th e  c o n tra c t.”

B u t  th e y  go  on  to  say  t h a t  a s  th e  s u i t  w h ic h  h a d  b e e n  b ro u g h t  
w as n o t  o f t h a t  ch a rac te r , a n d  as th e y  co u ld  n o t  d e a l w ith  th e  
case  as i f  i t  w ere  a  s u it  o f  t h a t  k in d , th e y  m u s t  d ism iss th e  s u i t  
u p o n  th e  f irs t g ro u n d , n am ely , t h a t  n o th in g  p assed  to  th e  p la in tif f  
u n d e r  th e  conveyance  o f th e  2 0 th  o f  J u ly  1870.

A t  t h e  sam e t im e  th e y  say  t h a t  th e ir  decision  is  n o t  to  a ffec t 
h e r  r ig h t , i f  an y , to  b r in g  a  s u i t  fo r specific  p erfo rm an ce, sh o u ld  
s h e  th in k  f i t  to  do so.

T h is  w e ta k e  to  b e  th e  t r u e  m e a n in g  o f  th e i r  d e c is io n ; a n d  i t  
th e re fo re  a m o u n ts  to  a  ju d g m e n t, t h a t  th e  p la in tiff  could  n o t  
re c o v e r  u n d e r  th e  d eed  o f  1870 , b ecau se  t h a t  deed  p assed  n o th in g .

I t  is  tru e , t h a t  s ince  t h a t  t im e  a  F u l l  B e n c h  o f th is  C o u rt 
h a v e  considei’e d  t h a t  th e  law , a s  la id  dow n b y  th e s e  le a rn e d  
J u d g e s , w as in co rrec t. W e  he ld , t h a t  a l th o u g h  a  p e rso n  m a y  n o t  
h a v e  p ro p e r ty  in  h is  possession , h e  is n e v e rth e le ss  c o m p e te n t to  
co n v ey  i t ; a n d  w e co n sid e red  t h a t  th e  cases in  th e  P r iv y  C o u n c il 
w ere  b y  no  m e a n s  opposed to  t h a t  v iew  o f t h e  law .

B u t-a lth o u g h  th o se  le a rn e d  Ju d g e s  m a y  h a v e  m ad e  a  m is ta k e  in  
p o in t  o f  law , in  th e  decision  a t  w h ich  th e y  a rr iv ed  in  1873, th e ir  
d ec is io n  u p o n  th e  p o in t  a t  is su e  is  n e v e rth e le ss  a  r e s - j u d i c a t a  as 
b e tw e e n  th e  p a r tie s , an d  i t  is  n o  less a  r e s - ju d ic a ta ,  b e c a u se  i t  
m a y  h av e  b e e n  fo u n d ed  o n  a n  erroneous v iew  o f t h e  law , or a  
v iew  o f th e  law  w h ich  th is  C o u r t  h as  su b se q u e n tly  d isapp roved .

W e  consider, th ere fo re , t h a t  th i s  p o in t  m u s t  b e  dec id ed  a g a in s t 
th e  p la in tiff , a n d  t h a t  is f a t a l  to  h e r  su it.

[T h e  le a rn e d  J u d g e  t h e n  e n te re d  in to  th e  m e rits  o f  th e  case, 
a n d  d e c id e d  th a t  th e  appeal- b y  th e ' p la in t if f  m u s t  a lso  b e  d is
m issed  on  t h e  m erits .]

A p p e a l  d is m ie s e d .


