
MtJEARj e a o  involved is tie question of priority of heirs under the 
baiavahth Mitakshara Law applicable to tbis presidency and it is a- 

question wbicli can admit of no doubt, when it has been 
definitely laid down by this Oonrt as the law of the 
land. In the’present ca-se, therefore, we think that the 
error was one apparent on the face of the record and 
that therefore the District Judge had power to grant a 
review under the provisions of Order X L Y II. We are 
not prepared to accept appellants’ contention that the 
word  ̂error ’ must necessarily be limited to errors of 
facts but consider that there are cases in which an error 
of law can also come within the meaning of the rule.

The appeal accordingly fails and is dismissed with 
costs.
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Y A E A P R A S A B A  RAO BA H AD U R  ( P e t i t i o n e e

V.

SRI RAJA BOM M ADEVAEA V E N K A T A  B H A SH Y A - 
K A R LA EAO B A H A D U R ,(E espo.\dbntj.«̂

Civil Proeedufe Code {Act V  o / 1908) sec. I l l — Leave to appeal 
to S h  MapHty in Gomcil— Orde '̂ o f  a single judge o f  the 
Eigh Court in Eevision— Order, final— No appeal h?fore two 
judges o f  the Eigh Uourt under Letters Patent, as amended 
— Application Jor leave to appeal to Privy Coimcil, whether 
compet(mt—Zetter8 Patent [Madras), clauses 39 and 4>ii—  
Act of Ifidian legislature whether competent to abrogate pro­
visions o f Letters Patent—See, 111, Oivil Procedure Code,’̂  
whether ahrogates clause 39 of Letters Patent.

* Oivil HiecellfineoM Petition No. 15S4 pf 1923.



The High Court has no power to grant) leave to appeal to Batsa- 
His Majesty in Council against an order of a single judge of the v' r̂aebaJaba 
High Court passed iu the exercise of ifcsReTisional Jurisdiction. «•
The Letters Patent are, under clause 44, subject to modification r h a s h y a -

by an Act of the Indian Legislature, and the latter has, by k a st:,a .

section 111 of the Civil Procedure Code, abrogated the right of 
appeal to His Majesty in Council against orders passed by a 
single judge of the High Court.

Petition under clause 39 of tiie Letters Patent praying 
tliat tlie Higli Court will be pleased to grant a certi­
ficate of leave to appeal to His Majesty in Council 
against the order of K eishnan, J., in Civil Eevision 
Petition Ko. 361 of 1922 filed against the order of tlie 
Court of tlie Subordinate Judge of Masulipatam in 
Execution Application No. 348 of 1922 in Original Suit 
No. 18 of 1920 on th.e file of tlie District Court of Kistna.

The plaintiff herein instituted this suit against his 
father for partition of the South VaJlur estate and other 
family properties and for delivery to him of his share.
A compromise was entered into and a decree was passed 
in the suit in accordance with the compromise. The 
compromise provided, inter aha, that the father was to 
be in management of the minor’s share also, but if he 
alienated or incurred debi,s so as to affect the minor’s 
interest without the consent of his mother, who acted as 
his guardian, the plaintiff was to be entitled to apply in 
execution for partition and separate possession of his 
share. Alleging that the father had acted contrary to 
the terms of the compromise, the plaintiff filed a petition 
in the Court which passed the decree, for the passing of 
the final decree in the suit, and for division and delivery 
of possession of his share in the properties. The defend­
ant objected, but the Subordinate Judge allowed the 
petition and directed partition to be made. Against 
this Order, the defendant preferred a Civil Revision 
Petition to the High Court. The petition was heard by 
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Satta- Keishnan, J., who dismissed it. The defendant then 
Taeapbas-ada preferred this Civil Miscellaneous Petition for leave to

t k s k a t a  appeal to His Majesty in Council.
E h a s h t a -

E A S L A . (ĵ  Y, Ainujntahmhia Ayyar and M. liamachandm Bao 
for petitioners.

V. BamadotiS and. F, Krishna Mohan for respondent, 
took a preliminary objection, that the petition fo;.- leave 
is incompetent under section 111, Civil Procedure Code, 
though the order of a single judge is final. Under clause 
44of Letters Patent the right of appeal, if any, is subject 
to the Act. of the Indian Legislature, Reference was 
made to In re James Giirrie(l), In re N'ataraja Aiyar(2), 
Brij Indar Singh v. 'Kanshi Bam{S).

G. V. Anantahrishna Ayyar for petitioner. Clause 39 
of the Letters Patent gives a riglit of appeal in such, 
cases.

JUDGMENT

This is an application for leave to appeal to the 
Privy Council against an order passed by one of us 
sitting as a single judge, under section 115 of the Civil 
Procedure Code and section 107 of th.e Government of 
India Act. That order confirmed the order of the lower 
Court and dismissed the Civil Revision Petition filed 
in this Court. The present petitioner, who was' the 
petitioner in the Revision Petition has applied to us to 
grant him leave to appeal to the Privy Council.

A  preliminary objection is taken to this application 
on the ground that section 111, Civil Procedure Code, 
bars any such application. Section 111 says notwith­
standing anything contained in section 109, no appeal 
shall lie to His Majesty in Council among otter things 
(aj from the decree or order of one judge of a H igt
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Court established under the Indian Hia'h Courts Act, satta.a  •  ̂ NAKAYAN4
1861. This is manifestly an application for an appeal vabapeasaba- 
from such an order. It is difficult to see how the 'V'ekkata

B u a s i i y a -

petitioner can escape the obstacle placed in his way by KAstA. 
this section. His learned yakil says, however, that under 
clause 39 of the Letters Patent a right of appeal is given 
in all cases of final orders or decrees of this High Court 
to the ■*Privy Council and since the amendment of the 
Letters Patent whereby the right of appeal to two 
judges from the judgment of a single judge- sitting in 
revision has been taken away, this order which was 
passed in such proceediDgs has become final and there­
fore he contends that he is entitled to ask for leave.
Clause 44 of the Letters Patent expressly provides that 
any provisiou in the Letters Patenb can be altered or 
controlled by the legislation of the Governor-General in 
Legislative Council; and such an enactment is the Civil 
Procedure Code, and when there is express provision in 
that Code, we must hold that that provision must be given 
effect to even if it is possible to bring the case under 
the general wording of clause 39 of the Letters Patent.
In these circumstances we have no other alternative but 
to dismiss the application with costs.

K.Il.
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