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S H A U A F A L LT  (PL,\iJs’Tipr)  ̂ E espontjent;'"

Presidetmj Small Ganse Courts (A d  X F  f>f 1882), sections BS, 
ani 92— Long vacation— Notification fm'conriuct of urgent 
u'orh and recei'pt of papers durmg long vacation, valiility 
of~Deeree jiast<ed long before vacation— Application for nfiit; 
f rirsl on reo-pening of (Jourt after long vacation— Limitation-— 
Revision under section 115, Civil Procedure Oode.

A notification issued under seijtion 92 of tlie Presidency 
Small Cause Ooiu'fcs Act stated that daring tlie long vacation of 
that Court plaints, execufcioii applications, and othex- papers will 
be Teceived only on the days on whicli the Vacation Judge sits,’ ’ 
viz., Wednesdays and Thursdays.

Held; tliat the notification was not tdtra vires of section 9^  
of the Act ang! that an application for a new trial under section 
38 of the A cf which ahoald be presented within eight days nnder 
section 38 came under the words other papers in the 
notification and was barred by limitation when after several 
weeks it was presented on the day the Court reopened after tht* 
long vacation. Nachlyappa v. Ainja^ami, (1882) I .L .R .,  5 Mad.j 
189 (F.B.)j;:appHed.

ffeld, further that where a lower Court declines to exeroiso' 
inrisdiotion hy refusing to entertain a.n appeal on account of a 
wrong' decision on a question of h’mitatiun as lo when the appeal 
should have been filed, the High Court has power to revise the 
order under section 115, Civil Procedui’e Oode. Siindaram v 
Mausa Mavutkar, (1921) I.L .R ,, 44 Mad., 554 (F.B.), followed. 
Kuppusawmi hjengur v. Narayana Iyengar, (1916) 19 M .L.T., 
24f distinguished.

Petition under section 115 of-Act, (Y  of 1908)s praying 
the Higli Court to revise the order of the Fuli Bench of

' C iyil 31evisioii J’ef,ition N o. 71)9 o f  1921,



Rao Biiha,dHi’ C. R. TiKtryENKADA A chakitar, Chief Judge,
' j C5 5 I n d i a  S t e a m

Doctor K. Keishfan Pandalai, Jiidffe, of the Court Nayigatwn
“  ’  , C o m p a n y

of Small Causes, Madras, in Application No. 1 B8  of 1921 ̂ v.
in Small Causes Suit No. 13102 of 1920.

The facts and the notification are given in the 
Judo'm0 }it of VenkatasDBBA Bad, J.

Sidney for petitioner.—The application was
not barred by limitation. Section 92 of the Presidency 
Small Cause Courts Act prescribes a vacation for the 

’X'Ourt which means a continuous number of holidays; 
hence the notification which cats the vacation into parLs 
and provides for work being done on certain days during 
the vacation is tiUni vires of section 02. Even if the 
notification is legal and, valid it contains only an enabling 
provision and it prescribes only for the presentation of 
“  urgent applications,” ‘which the vacation Judga could 
dispose of. Applications for new trial cannot come 
under the description of “ other papersmentioned in 

'li/he notification. Other papers therein is ejn.sdem 
generis with urgent applications. Applica%ns for new 
trial could not be disposed of by a single Judge. The 
Court is closed during the vacation. Section 1 0  of the 
General Clauses Act applies.

■ A. VenhataniyaUah for respondent.—There is no 
'̂ question of jurisdiction involved iii the docision of the 
lower Court. If anything, there is only a wrong decision 
on a question of limitation; hence no revision lies to thu 
High Court. Amir Sasmn Khan v. Sheo lUhsh 8lngh{l), 
K'uypu îvami Tijencjar v. Naraj/am Iyen(jLir{2), on appeal 
from KuiJ'pii.mwmi Iyengar v. Narmjam lyengar{^). The 
application was barred by limitatioE. The Presidency 
Small Cause Courts Act is a self-contained Act as 
regards limitation. Notification under section 92
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The usinsH prescribiiio’ working days during the Tacatioii is Talid.
I n d ia  S te a m  ^ ^ j:^̂avigatios Tlie Court is opeti on those days. Appiicatioas lor new~ 

trial come luider -words otlier papers.’* The reasoning
RBAiiAFAt.LT. ĵ achii/ajjpa. v. Atjijasam,i(l) applies to tMs case

also.
Sidm/j Sm-iih in reply.—The High Court can revise 

when tlie lower Court declines jurisdiction on a wrong 
consfcraction of law. See Sundaram, v. Afausa Mavu- 
thfir{ )̂. In NacUyapiM v. A.yyasanhi{l), it was not held 
that “ appeals came within the category of other̂  
papers,” hut it was held that appeals came within the 
description of petitions.”

JUDGMENT.
SPENCER. J. Spekoee, J.—This is a petition under section 115,

Civil Procedure Code, to revise the order of two Judges 
of the Presidency Small Cause Court rejecting as being 
out of time an application for retrial of a sinaU cang,Q 
suit tried by a single Judge of that Court.

A preliminary objection is raised that the High Court- 
has n.0 power of revision over an erroneous decision oi’ a 
Small Cause Court on a question of limitation. It was 
held by a single Judge of this Court in Kv/ppimimny 
hji ngar v , 'Narayana Iyemjar(3), that an alleged erroneous 
decision of a Small Cause Court on a question of llmita~  ̂
tion was not liable to be revised under section 115, 
Civil Procedure Code, and in Letters Patent Appeal 
Kupfihsramni Iyengar v. Narayana Ii/enaar(4)j this view 
was upheld. In the present case, however, the result of 
the two Judges’ decision on the question of limitation haa 
been that if they were wrong in so deciding, there was u 
failure on their part to exercise a jurisdiction vested in 
them, and this will be within the scope of sectiou 115.
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SpENCtll, -J.

la SurdarUm v. Mama Mavutker(i), it appears from the British
''  ̂  ̂ ^ JN D I4  S t r a w

Jads’ments of the leanieri Ohief Jiistir*.e and ITumara" Ĵ'avigaitok
- n - f T , - / .  . C o m p a n yswami oastrij JJ.,t!iatir tlie erroneous decision of a  ̂ v. 

Sabox'dinate Court involves a refusal to deal with a 
petition made to it, its aotioii amounts to a failure to 
exercise a jurisdiction vested in it by law. This 
distinguighe.̂ ? the present case frooi cases where no 
question of jurisdiction is involved by the decision on
II point of limitation. The objection therefore fails.

Tiie jadginent in the Small Oanse Court wbich occa
sioned the application for retrial "was pronounced on 
loth 'May 192L The application under section 8 8  of 
the Presidency Small Cause Courts Act was mad© on 
15th July. That section provide^ eight days within 
which to make an application for a new trial or for re
versal of the decree or order of a Judge who has disposed 
of a contested suit. The Presidency Small Cause Court 
was closed for the vacation from 16th May to 1 0 th July 
inclusive. Section 10 of the General Clauses Act 
provides that if a Court is closed on a da_f j.ipon which 
ail act is allowed to be done the action shall bo con
sidered as done in due time if it is done on the next day 
afterwards on which the Court is open. It is clear then 
that, if the applicanfc was entitle  ̂ to exclude the -whole 
vacation of the Small Cause Courtj his application made 
on the } 5th of July was in time, but not otherwise.
Under gectioii 92 of Act XV of 18S2, the Small Cause 
Court is bound to draw up a list of holidays and vacations 
and to obtain the approval of the Local G-overnment to 
it. The notification for the midsummer vacation of 
1921 provides that

“  Plaints, execution applications and other papers will be 
received only on the days on which the Judge sits/’
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Tiis i!amBn 'Pilose are the words of paragm ph 5 of the notifies-
I ndia. S tea m  . . .
NAViGATioN ParaojrapK 2  deals witli the of the vacation

V. Judge on Wednesdays and Thursdaj^s for the disposal of
—  ' ’ emergent work ; paragraph 3 deals with cases which 

spt.3scER, j. immediate attention for which the partj
concerned has to give 24 hours’ notice to the Eeg;istrar. 
Paragraph 4 deals with the receipt of monies and urgent 
applications referred to in paragraph 3. It is conceded 
that the present application was not an urgent application. 
Urgent applications may include applications for attach
ment before jndgmGnt, applications for injunctions, stay 
of execution and such like matters ; but the fact that a 
plaint or petition is about to become time-barred will not 
of itself make the presentation of it an urgent matter, 
provided that it will be in time, if presented on some igutor 
date owing to the exclusion of days when the Court is 
closed. If the present application was capable of being 
received on the next day on which the Vacation JudgQ 
sat after the expiration of eight days from the date of the 
order sought 4o be set aside, then the Court cannot be 
regarded as closed upon that date when the application 
might have been made. Wben a Court is adjourned for 
the vacation but the notification states that the Court 
will be open on certain days for the reception of plaints, 
petitions and other papers, the Court cannot be treated 
as closed on those days when it was open for the above 
purpose. This is the effect of the Full Bench decision 
m Nacliiy0f fa  v. Ayijascmi{'l) in which four out of five 
Judges concurred. This principle was followed in 
another Pall Bench of this Court in Ee&jiver of the 
Nidadavole and Medur Ustaies v. 8uraparami(2). In 
Farvatheesam v. Bapat27ia{S) it is implied that a Court 
cannot be regarded as closed on dates when arrangements

(I) (1883) J.L.R., 5 M a i,, 18D (F .8 ,) . (2) (1915) I ,L ,K .,3 8  M ad,, 29 S (F.B.)-
(3 ) (1890) 13 M aa., M7 at 451.



were mad® and notified for tlie reception of plaints. The
note ill Mr. Rustomii’s Law of Limitation under section 4 navigationOOMPANY
of the Limitation Act snsfffesfcs that a different view has

SiTARAFALLT.
prevailed in the Calcutta, Bombay and. Punjab Courts ----Spejtcfb Jon the question whether a Court is closed when the office 
is open for the reception of plaints and petitions. I 
have referred to the cases in Mani Venlmfa Ramama v, 
KherodeMull{l) and Maharaja Baianeswar Prasad Singh v.
Baij Nath Bam Go6nlia{2) and Bancliordas v. Pesionjii ’̂ ),
These cases turn apon the terms of the notification for the 
closure of the Court and the practice prevailing in those 
Courts. They do not diminiish the authority of the Full 
Bench decision of our Court by which we are bound. As 
a matter of practice, ifc is well understood that plaints, 
which are not presented in the Presidency Small Cause 
Court on the days when uhe oflice is open for receiving 
them during the vacation, become time-barred after the 
expiration of the period of limitation appropriate to such 
suits and the plaintiffs cannot claim to exclude the whole 
of the Small Cause Court’s vacation.

It is however argued that applications under section 
38 of the Act are applications of a special nature and are 
not “  plaints, execution applications or other papers, ”  
within the meaning of paragraph 5 of the notification 
and secondly that the notification is not in conformity 
with section 92 of the Act which requires tbe list of 
holidays and vacations to be notified. It is contended 
that a vacation means a continuous holiday which 
cannot be whittled down by an announcement that 
the Court will be open for the receipt of plaints 
and other papers. On the first point I am of 
opinion that the words ‘‘other papers” are very wide and 
must include applications of this nature, unless there is
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S p k n o e e ,

Ta® British anTthiu  ̂to indicate the contrary. Secondly in the Full
I n d ia  S tea m  J  o  -,-r ,  • ‘  i ■ /i \ ■Navigation BghcIi decision 111 Jsaoiiiyappa Vo Ayyasami (I) it was not 

u considered illegal or irregular that the District Judge 
HAKAFAtLY. hayG Eppoiuted certain days for the presentation

of plaints and petitions to the ministerial officer in charge 
during his absence. Order 41, rule 1, of the rules of the 
Small Cause Court 19.12 in force in the Presidency Small 
Cause Court provides for applications under section 38 be
ing presented to the Registrar or such other officer as the 
Chief Judge appoints. There is nothing to show that 
during the days on -which the Yacation Judge sat there 
was nobody authorized to receive plaints and applications 
presented on those days. I am therefore not prepared 
to hold that the notification was illegal or contravened 
the provisions of section 92 of the Act, although I con
sider that future notifications should be more precisely 
worded so as to leave no doubt as to when applications 
under section 38 will be received. The order against  ̂
which this petition is preferred thus appears to be right 
and does not need, to be revised by us.

The petition is therefore dismissed with costs.

, Veî kata- VENKATAsUBiiA Rao, J.—I agree.
stJBBA Bad, j.

The decree of the Small Cause Court is dated the 
10th May 1921. On the 16bh May, the Small Cause 
Court adjourned for the long vacation. The defendant 
filed an application for new trial under section 38 of the 
Presidency Small Cause Courts Act, Act XV of 1882, on 
the day when the Court reopened after the annual 
recess. The Full Bench of the Court of Small Causes 
rejected the application as being out of time. Under 
section 88 the application for new trial should be pre  ̂
sented within eight days from the date of the decree.
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It has been areued before us that as the Court was Bsitoh
 ̂ India Steam

closed irona the 16th. May to the 16th July, the appli- JTayisatioh'
,  1 -■ 1 1 1 T 1 , ,  . .  , C o m p a n ycation snoula be held to have been filed in time as it was v.

■filed on the reopening day. Shab̂ ^ llt.

The question turns on the construction of the notifi- sobba luo.V, 
cation published under section 92 of the Act, -which 
enacts that the Small Cause Court shall draw up a list of
holidays and vacations to be observed in the Court and 
shall submit, it for the approval of the Local (governments 
and that such list, when it has received such approval, 
shall be published in the local official gazette. The 
wording of the notification has led to this difficulty and 
though it must be said that it is somewhat obscure, there 
can be no reasonable doubt in regard to its interpreta
tion. The notification runs as follows •

“  Except as hereunder meutioned, the Madras Court of 
Small Causes will be closed for the midsummer vacation from 
Monday the 16th May to Saturday the l^^th July 1921, both 
days inclusive.

2. His Honour the Third Judge, Mir Zyn-ud-din, Esq.,
Bar.-at-law, will sit as Vacation Judge on ^ed n esd ays and 
Thursdays for the disposal of emergent work,

3. In any case which, requires immediate attention, the 
party concerned or his vakil may give 24 Iiours  ̂notice of the 
same to th.0 Begisfcrar, when the papers will be sent to the 
Yacation Judge for disposal, after hearing the party^ if necessary.

4. The office of the Registrar will be open from Wednes
day te Friday in each week from 12 noon to 4 p.m. for the 
receipt of moneys and of urgent applications referred to in para
graph 3 supra.

5. Plaints, execution applications and other papers will 
he received only on the days on which the Judge sits.”

It will be observed that the very first clause, while 
stating; that the Court will be closed for the mid- 
summer vacation, mentions the qualification, except as 
hereunder mentioned. The material clause is clause 6,
It means that the Court will be open on Wednesdays 

69-a
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T» 1 Bshom nnd Thursdays for the reception of plaints, executionIndia Stbam . .
.nayioation applications and other papers ; pleadings or proceeding's

CoMpAKY . . '■
V. referred to in clause 5 are not mtenaed to be disposed

TiAB^iy, the Vacation Judge. It is therefore curious that,
sdI S iuo’j. instead of providing that plaints, etc,, will be received 

only on Wednesdays and Thursdays, the clause refers 
to 'Hhe days on which the Judge sits/’ Those days 
are Wednesdays and Thursdays, as clause 2 shows ; but 
there was no reason to refer to them in the manner in 
which they have been referred to in clause 5. It has 
been argued by Mr. Sidney Smith on behalf of the 
defendant that clause 5 must be regarded as referring 
to “ urgent applications ” mentioned in clause 4. I do 
not think that on a careful reading of this notification, 
this contention can be accepted.

Clauses 2, 3 and 4 deal with emergent work or 
*' urgent applications ” but clause 5 deals with quite a 
different subject. This clause is of the first importance 
and one would naturally expect that the matter con
tained in it wopld be clearly expressed in the forefront 
of the notification, whereas its actual position and word
ing are apt to mislead.

The fourth clause says that “ the office of the Regis
trar will be open.” This implies that it is otherwise 
C lo se d , but there a r e  no words to indicate that 'the 
o f f ic e  of the Eegisfcrar will remain closed except as 
provided for by clause 4. What is really meant is that 
the Small Cause Court and the office of the Registrar 
will be closed during the recess, except as provided for 
in the notification.

Mr. Sidney Smith has next argued that the notifica
tion is ulfm vires, becanse the word “ vacation” used in 
section 92 is different from “ holidays ” and that the 
Court was not justified in making rules providing for 
work to be done during the vacation. It is not necessary
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to deal witli this matiei* at afreat lencrth because the Bhiush
.  &  D   ̂ - I n d i a  S t e a m

point is concluded by authority. In Naohiyappa y. 
JyyasamiCl), a Full Bench of this Courfc had to

. . .  - Shakafally.
consider a similar notification and the publication —
of such rules was treated as a matter having* the sane- SUBBA Hao, J.o  '
tion of general usage. In the judgment it was observed 
that the jadioial sittings of the Court may be adjourned 
but th§ office of the Courfc may still remain open for the 
presentation of the'pleadings. Parvateesam. v. JBapanm 
(2), also recognizes this practice. There the Court was 
closed for the annual recess from the 23rd April and the 
plaint was presented on the 26th April, Arrangements 
had been made and duly notified for the reception of 
plaints on eyery Monday and Thursday during the 
recess. The 23rd April happened to be a Monday. It 
was contended that the suit was barred and the plain
tiffs’ answer was that the 23rd April was a local 
holiday ” and that he was therefore entitled to present 
the plaint on Thursday the 26th. The learned Judges 
remanded the case for ascertaining whether the 23rd 
was a local holiday ” and whether the Gburt was closed 
on that day. This of course implies that, if the 23rd 
was not a local holiday,” the suit would have been 
barred notwithstanding the fact that the 23rd fell during 
the recess. Nachiyappa v. Ayyasami (Ij, was referred to 
by a Bench of this Court with approval in Komuru 
Appalaswami v. Palli Warayanaswamy (3).

Even if in any other province a different view had 
been taken we would be bound by the authority of the 
decisions mentioned above, bat I  do not think that a 
different rule has been enunciated in any case decided by 
any other Court. In lianchordas y. Festonji{i), the
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T h b Bbitikh n o t i f i c a t i o n  s e e m s  t o  h a v e  p r o v i d e d  o n l y  f o r  ‘ ' u r g e n t ”
I n d ia  S t b a m   ̂  ̂ .
Navigation w o r k  d u r i n g  t h e  v a c a t i o n  a n d  i t  w a s  h e l d  t l i a t  t h e  f i l i n g

OOMPANS ”  . ,
i>. of a plaint or the filing of an appeal could not be consi-

SHABAFALtY. ,  ,  , „ ,
-— • dered as work of an urgent nature,

8UBBA e a o ,  j .  Bani VenJmta Bamania v .  Kherode Mull{l) and Maha
raja Bamnesi&ar Prasad Singh v. Baij Nath Bam Qoenha
(2), afford us no assistance whatsoever, because the 
terms of the notification have not been set out in ""the 
reports of the cases.

There remains another objection to be dealt with. 
It has been argued that applications for new trial are 
not explicitly mentioned in clause 5. But the words
"other papers’  ̂ are comprehensive enough, although a
more apt expression might have been used. It is not 
denied that clause 6 was always treated as applicable also 
to applications for new trial. I am of the opinion that 
this contention also must fail.

N.-a.
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A P P E L L A T E  C I V I L .

Before Sir Walter Salis Schwahe, K t., K.G., Chief Justice, 
and Mr. Justice Bamesam.

, 1823. SUEJIMULL MURLIDHAR OHANDIGK ( P l a i n t i f f )
April, 23. V /

------------------ A ppellant,

V .

ANANTA LAL DAMANI and anothek (D efendant) ,
REBPONDENXa,*

Stamp Act [TI o f  1899), scli. 1̂  art. 1 —Ach'nowledgmmt, 
meaning of~8tatem ent o f  account— Bominant intent to 
supply evidence of debt— Necessity fo r  siamp^Oreditor 
calling for  account from  deUor— Statement o f  account ly  
debtor— Credit and debit entries, with a balmce item signed

( I )  (1909) 10 C .L .J ., 118. ( 3)  (1909 ) 10 G .L .J ., 120.
O riginal S ide A p p ea l N o . 53 o f  JS22,


