
Court and,it may be reasonably inferred that he can be 
 ̂trusted to behave honourably hereafter. In spite of all ^
' this I should have hesitated to take too lenient a view 
of the case as the offence is such a serious one. But 
the learned Chief Justice has taken a lenient view of 
the case and in a matter like this of the exercise of our 
disciplinary jurisdiction I do not feel called upon to 
differ from his Lordship and to insist on more drastic 
action being taken. I therefore concur in the order 
proposed by my Lord the Chief Justice.

N.R.
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APPELLATE CIVIL—FULL BENCH.

Befm̂ e Sir Walter Sal/is ScMcahe, Kt., K.G.̂  Ghief Justice,
Mr. Justice Goutts Trotter and Mr. Justice 

Krishfian.

7IZ A G A P A T A M  SU & A B  DEVELOPM ENT C'QMPANY, 192i!
L t d ., and an o th ee  ( A ppellants)̂  Defendakts, Aug-uat's.

V,

M U T H U R A M A R E D D I and  tw o  oxhebs (R espondents) ,  
P laintiff and  A dditional  R espondents.^

Part-performance— Contract to sell land worth more than Es. 100 
— Payment of consideration and delivery of possession —Suit 
hy vendor to eject purchaser for want of conveyance—Part- 
perfordnance and right to specijic performance^ good 
defences— Section 54, Transfer of Property Act (IV  of  1882) 

Sale  ̂ and  ̂Price’ meaning of,
A  agreeing to sell hia lands worth more than Rg. 100, to 

B, received the consideration and put if in. possession but did 
not execute a conveyance. In a suit by A  to eject B  from the 

“lands, based on the -want of a conveyance;

* Appea! Fo. 106 of 1921.



TizAGiPArAM Held by tlie Fall Bencĥ  that parS-performance by Way of 
SoGAB Co. of possosbion and aa enforcealile right on B’s part to

Muthurama- specific performance aro each good defences to the action 
SE0DI. Yenhayyamma Rao v. Appa Rao (1916) I.L,R.; 39 Mad., 509 

(P.O.), Mahomed Miisa v. Aghore Kum.ar Ganguli (1915) 
I.Ij.R., 42 Calc,, SOI (P.O.followed. B-amanathan .̂ Hanga- 
nathao (1917) i.L.R.j 40 Mad., 1134 and Kurri Veerareddl v. 
Kii-Tn IBap'mddi (1906) I.L.ii'., 29 Mad., 336 (F.B.)^ overruled.

Held, hy the Division Bench (Paillips and Devadoss, JJ.), (a), 
that the plea of part-perforrnance is not limited to cases v̂ hei-e 
the rijj'hfc to sue for specific performance is not barred on the 
date of the subsequent suit; Meher Alihkan v. Arwkinnestia Bihi 
(1919) 25 O.W.N., 905, followed.

A ppeal  against the decree of P. N a r a y a n a  R ao N a yu d tj  

Gam, Subordinate Judge of Vizagapatam, in Original 
Suit No. 19 of 1919.

The facts are given in the Order of Reference.
Defendants against whom a decree was given by tlie 

{Subordinate Judge preferred this appeal.
This Appeal coming on for hearing on Tuesday, tlie 

1st day of March 1.923, the Court (Peillips and D eva
doss, JJ.), made the following

Oedee op Refekenob to a F ull Bench.

In this case one Basivi Reddi, of wliose property 
plaintiff is the receiver, agreed to take 200 shares in 
first defendant’s company, and in lieu of paying casli 
put ttem in possession of certain lands and godowns. 
Th.e plaintiff now sues to recover this property on th.e 
ground that title had not passed to first defendant as no 
registered document was executed by Basivi Reddi, and 
the lower Court has decreed tlie suit and has given a 
personal decree against second defendant, the Secretary 
of tlie Company. This personal decree is clearly wrong 
and must be set aside.

Defendants appeal and raise various contentions, the 
chief of whicli is that the case is governed by the
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doctrine of •parfc-performance, as laid down by tlie Priyy vxzAGAPATAit 
•Oouncil in Mahomed Musa v. Agkore Emnar Ga7iguU{l) v.
and VenJcayijainma Rao v. Appa I\uo(2). Before dealing redci. 
witli tins, some prelimi.nary objections may be considered.
In tbe first place, we agree with, tiie Subordinate Judge 
on tbe question of limitation. It is tben contended 
that the document relating to the purchase of the shares 
and the sale of the lands and godowus does not require 
registration by reason of section 17, 2 (ii) of the Indian 
Registration Act, XVI of 1908. We, however, agree 
with the learned Subordinate Judge that this contention 
is not valid. No doubt in so far as the document relates 
to the purchase of shares it does not require registration, 
but it also contains a contract for sale of immoveable 
property worth over Rs. 1 0 0  and as such must be 
registered.

It is next argued that the transaction does not come 
within the definition of sale in section 54, Transfer of 
-Property Act IV of 1882, as the immoveable property 
was to be transferred in consideration of the allotment 
of shares and consequently it was not a transfer for a 
price. The correspondence, especially second defendant’s 
letter of 7th June 1907 (Exhibit XVII), shows that the 
price of the property was fixed at Rs. 10,000, whereas 

--the cost of the shares was Rs. 1 0 ,2 0 0 , of which the 
Rs. 2 0 0  was paid in cash. The fact that the defendants 
accepted the immoveable property in lieu of Rs. 10,000 
cash does not prevent the transaction being one of sale, 
for the price of the latter was clearly fixed at Rs. 1 0 ,0 0 0 .
The transaction was therefore one to which the 
provisions of the Transfer of Property Act apply. If, 
then, we apply the Full Bench ruling in Kurri Ve&ra-

- reddi v. Kicrri Bapireddi^B), followed in Bamanathan
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vizagapatam V. Bmiganathan{l), it if5 clear tliat plaintiff ia entitled to , 
V. ‘ succeed and that tlie doctrine of part-performance cannQ̂ ii, 

be relied on b j defendants. Tlie Full Bencli ruling in''; 
Kurri Veerareddi v. Kiirri Bapireddi(2)  ̂ was delivered 
before the pronouncements of the Privy Council in 
Mahomed Musa v. Agliore Kumar Ganguli{Z) and Venlcay- 
yamma Bao v. Ap^a Rao(4<) and it is contended that 
the latter have overruled the former. This contention 
was found against in Uamanaihan v. EanganaiJian(l), 
where the decision waa that of a majority of three 
Judges in a Letters Patent Appeal, when two Judgeŝ - 
had already diflferred. This case was followed in 
8«bramania Iyer v. Kalyanasundaram lyer(6). Since 
then the question has been considered by the other High 
Courts in India, and Calcutta, Allahabad, Bombay and 
Patna have all held the view opposed to the decision in 
Ramanathan v. Rmganaihan(T)— (vide Khagendra N'ath 
Chatteerjee v. Sdnatan Guha(6), Sijamlcisor v. Dines 
Ohanira{7), Shafihul Snq Ohoivdhury v, Krhlina Gohind)̂  ̂
DuU(8)j Mflip.r Ali Khan v. Arutunnessa Bibi{9), 
8alamat-uz-mmin Begam v. Ma^ha Alla Kha7i{10), Bajou 
Apaji V. Kasliinath 8addba{ll)f Eiralal Ramnara,yan v. 
Shanhar Miraohand{l2) and Deb Lai Jha v. Baldeo

In view of the fact that the decision of this C-ourt 
only that of three Judges out of five, in view also of the 
unanimity of the other Courts, and as we also feel some 
doubt as to the correctness of the Madras decision, we 
refer the following question for decision by a Eull 
Bench:—
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“ Do ‘the provisions of the Transfer of Property 
;̂ Act or of the Registration Act preclnde the application ®-
; „  ^  ^  M u x h u e a m a -

0 1  the doctnne of parfc-performance laid down by the bebdi. 
Priyy Council in Mahomed Musa v. AgJiore Kumar 
Ganguli{1) and VenJcayyamma Bao v. Appa Bao(2) ? ”

On this Reference

A. Krishnaswami Ayyar (with K, Aravamudu Ayyan- 
gar and P. F. Mangaram) for appellants (defendants),—
The suit must fail on either of my two following 
defences; {a) my subsisting right to enforce specific 
performance of the contract to sell and (I) even if on 
account of bar by limitation I am not entitled to specific 

, performance, on the doctrine of part-performance. 
Defendant can get a registered sale-deed if his right to 
specific performance is not barred by time and his 
defence can be viewed as a suit for specific performance.

Bapu Apaji v. Kashinath ^adoha{3), 8hyam Kishore 
Dey V. JJmesh Chandra BJmUacharjee{4<), Davud Beevi 
^mnal v. Badhah'ishna Aiyar{6), JRamhishore Kedarnath 
V. Jainarayan Bamraohhpal{&)j Salamat-uz-ic^min Begam 
V. Masha Allah Khan(7)  ̂ Khagendra Nath Chatterjee y.
Bonatan Guha(8), and Immiidipatfam Thirugnana Konda- 
ma Naik v. Feriya Doi^asami(9). Kurd Veerareddi v.
Kimri Bapireddi(lO).  ̂ is wrong as being opposed to this 

^ast decision of the Privy Council.
Part-performance by itself is a good defence ; Maho

med Musa V. Aghore Kumar Ganguli{l) and VenJcayyamma 
Bao V. Appa Bao{2). The judgment of the majority in 
Bamanathan v. Banganathan(11), is wrong; he relied 
also on Khagendra NaBi Chatter jee v. Bonatan Guha(8),

(1) (1915) I.L.R., 42 Calo., 801 (P.O.). (2) (1916) I.L.E., Mad., 509 (P.C,).
|3) (1917; I.L.E., 41 Bom., 483 (E.B.). (4) (1919) 24 463.
%) (1923) S09 at 312. (6 ) (1913) I.L.R., 40 Calc., 966 (P.O.)-
(7) (1918) I.L.R., 40 A]]., 187. (8 ) (1915) 2 0 C.W.N., 149.
(9) (1901) I.L R., 24> Mad., 377 (P.O.). (10) (1906) 29 Mad,, 366 (F.B.).

(11) (1917) T.L.R., m Mad., 1134.
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AfeA<?r All Khan v. Aruiunnessa Bihi(l), Deb Lai 
MawuEAMA Jha{2), Eiralal Eamnarayan v. Shanhau

jtEoî i. Hirachand{S) and Sliafihiil Huq Chowdhury v. Krislma- 
Gobinda Duit{4i).

P. Narayanammii (with B. Appci Bao and B. 
8ai}jcmamymia) for respondents (plaintiffs).— Only one 
question, viz., the propriety of the defence on the 
ground of part-performance has been referred to the 
Fall Bench and the other defence is not referred, Part- 
performance is no good defence ; mere poBRession doê i 
not confer a title to the lands under the law. It is no 
better than a mere right to specific performance. The 
policy of the law is that title to lands worth Rs. 1 0 0  and 
more should be acquired only by registered convey
ances ; see Bamanathan v. Bangmatlian{h) and Kurri 
Veerareddi v. Kuni Ba}nreddi{^). As the Division 
Bench has not given its findings on the , question 
whether there is now a right to specific perfoi’mance, \it 
must be left open.

JUDGMENT.
The facts relevant to the answer of the question 

•propounded to us in this case can be very briefly 
stated. The predecessor-in-title of the plaintiff, in 
return for the allotment to him of a number of ’shared 
in the Vizagapatam Sugar Development Company, 
Limited, handed over certain lands, theretofore his 
property, to the company for the purposes of their 
business in the year 1907. No registered sale-deed was
ever executed embodying the transaction, but the 
company has been in possession of the lands ever since 
that date. It is now sought to recover these lands on
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the ground* that no title passed to the company in the 
i^bsence of a registered document. Two main answers
' °  M O T H O E A M a -
were made; first, that as the defendant company had bedpi. 
a valid contract enforceable by specific performance, 
the}?" could rely upon that by way of defence to the suit; 
secondly, that they could rely on their possession as 
such part-performance of the contract as would take it 
out of the operation of the statute. There can be no 
doubt that the latter question has been directly referred 
to UB; as to the former, it is more doubtful, though the 
reference of the learned Judges to Knrri Veerareddi v.
K'urri B a p ired d i{l), would seem to suggest that it was 
in their minds.

On the question of part-performance^ there can be no 
doubt that there is an express authority of this Court 
in Ramanathan v. Ranganathan['£), to the effect that 
section 54 of the Transfer of Property Act (IV of 1882) 
by implication excludes any right to set up an equity, 
fuch as possession in pursuance of a subsisting and 
enforceable contract of sale, against a registered title, 
even as between the parties to such contract,

With respect, we think that such a construction 
involves a confusion of thought between two essentially 
different conceptions. What the statute enacts is that 

1 ' document of title to land—a conveyance in short—can 
only acquire validity, can only in fact be prova“ble, on 
registration, ^o far from forbidding unregistered con
tracts for. the sale of land, it expressly recognizes their 
existence, denying to them only the creation of an 
interest in or charge upon the land itself—and there
fore leaving their contractual effect as between the 
parties to the contract unimpaired. Were there no 
other guide to us we should be prepared on principle to
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TizjoiwiijE iiat the decision of the maiority of the learned
S u g a r  C o . .

u. Judges in Eamanatlian v. Bmiganatfian{l) was erroneous ;̂
asDDi. In fact our opinion is fortified by two otlier considera

tions. In tlie first place without saying that the decision 
under reyiew is definitely and necessarily in conflict 
with the two rulings of the Privy Council that have 
“been cited to us {Mahomed Musa v. Agl&re Kumar 
Oanguli(2), and Venhiyyamma Bao v. Appa Bao(S), it is 
clearly contrary to the indicated trend of their Lord
ships’ opinion. In the next place, every other Court in/ 
India has taken the opposite view and we cannot but 
attach great weight to that fact.

It is unnecessary to set out the cases, which are all 
cited in the Order of Reference. Our answer to the 
question propounded to us is therefore in the negative, 
and it is so because we are satisfied that Bamanathan v. 
Banganathan(l), was wrongly decided.

We have already intimated that we do not feel cle^r 
whether the question has been definitely referred to 
as to whether the possession of a proved right to specific 
performance would afford a good defence to a suit such 
as the present. Here again, there is an express ruling 
of a I'nll Bench of this Court in Kurri Veerareddi v. 
Kurri Bapireddi{4<), to the effect that it cannot, Not- 
withstanding our view that the two defences, though 
sometimes they may coincide, are in essence logically 
distinct, and that only one has been categorically 
referred for our opinion, it fails to be observed that the 
learned Judges who referred this case to us conceived 
Kuni Veerareddi v. Kurri Bapireddi{i), to be an 
authority on the question referred, unless it was to be 
supposed to be overruled by the subsequent pronounce
ments of the Privy Council. Moreover, the learnedr*',

(1) (191^) 40 Mad., 1184 (2) (1915) 43 Oalo., 801 (P.O.).
(S) (1918) 39 Mad., 509 (P.O.). (4) (1908) I.L.B., 29 Mad., 836 (F.B.).



Judges wlfo gaye tlie prevailing opinions in Bamafiatkan 
%Y, RaMga7ialJian{l), expressed tliemBelves as following 
the Full Bench decision and treated it as a relevant beddi. 
authority. We, therefore, think it right to say that the 
learned Jadges who decided the earlie-r case lalDoured 
under the same misconception as those whose opinion 
prevailed in the later one. They treated a prohibition 
of unregistered convo3 ’'ances as being a prohibition of 
unregistered contracts, and neglected a very clear 
expression of opinion to the contrary in the Privy 
Council in the case of Immiidipattam Tlnnignaiia 
Kondama Naik v. Periya Domsami(2)y as being an obiter 
dictum. Strictly speaking, that may be so ; it is suffi
cient for us to say that we respectfully agree with it, 
and consider that the case in Kurri Veerareddi v. Kmri 
Bapvreddi[^) was wrongly decided. We desire to add 
that if the learned referring Judges are to be taken 
as having impliedly referred this point to us, we are 

imot clear whether they have determined that the facts 
exist which would make good that plea  ̂ or whether 
they are only inviting an expression of our opinion as 
bo whether if substantiated by the facts such plea would 
in law be a good answer to the suit. If the latter 
course was intended to be adopted, we deprecate the 
• practice of submitting a hypothetical question of law to 
a Full Bench before the Divisional Bench has satisfied 
itself that the facts really exist which would necessarily 
raise that question. That would no doubt entitle us to 
refuse to consider this matter without a direct finding 
that on .the facts the plea, if valid in law, fs established. 
However, the inconvenience caused to the parties by a 
fresh reference back is; very great, and Mr. ISTarayana- 
murti was content to argue the point before us, provided
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VizAGAPATAM it "was left open to Mm to contend before tlie Divisional
S0 SAE o. Appellant
'̂ '̂ RET.Di. Company now possess an enforceable equity to specific 

performance. On this understanding we have no 
liesitation in saying that in our opinion tlie decision in 
Kurri Veerareddi v. Kmri Ba>])kedcU{l) is contrary botli 
to principle and antliority and slionld no longer be 
followed in this Court.
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This Appeal coming on for hearing after the expres
sion of the Opinion of the Full Bench, the Court 
(Phillips and Devidoss, JJ.) delivered on the twelfth day 
of September 1928 the following Judgment:—

It is now contended by Mr. Narayanamurthi that the 
applicability of the doctrine of part-perforniance is 
limited to cases where the right to sue for specific 
performance is not barred on the date of the subsequent 
suit and he relies on Gajendra Natli I)&y v. Moulvi Asliraf 
Hossai7k(2) and SyamJdsor v. Dines Ghaudra(S),

In neither case was this proposition specifically 
considered, i-rhereas in Meher Ali Khan v. Arwt'wnneasa 
B%bi{4̂  ̂ there is a decision of a single Judge to the 
contrary. We can find no such limitation in any of the 
judgments of the Privy Council cited, and to impose 
such a limitation would, in effect, confine the equity to 
cases in which the party had a subsisting legal right 
which he could enforce, and consequently be a denial of 
justice in other oases. This is hardly consistent with 
the doctrines of equity and we are not prepared to 
accept this plea.

In the result this appeal is allowed and plaintiff^s 
suit dismissed with costs throughout.

NJt,

(1) (1906) LL.E., 28 Mad,3 386 (.Tr,B.). (2) (1922) 2? O.W.F., 159.
(3} (1920) 31 fS. (4) (1919) 25 C,W,N., 905.


