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r ig ’ l i t s  c l a i n i e d  b y  t h e  p l a i n t i f f s  i n  t h a t  c a s e  w e r e  m o r e  dhakm asaja

e x t e n s i v e  t l i a n  t h o s e  w h i c h  a r e  p r e j u c l i c i a l l j  a f f e c t e d  b y  

t h e  d e c r e e s  i n  t h e s e  c a s e s .  T h i s  i s  a  p o i n t  w h i c h  w e  

m u s t  l e a v e  t o  t h e  L o w e r  A p p e l l a t e  C o u r t  t o  d e t e r m i n e .

T h e  d e c r e e s  o f  t h e  L o w e r  A p p e l l a t e  C o u r t  m u s t  t h e r e ­

f o r e  b e  s e t  a s i d e  a n d  t h e  a p p e a l s  r e m a n d e d  t o  t h e  L o w e r  

A p p e l l a t e  C o u r t  f o r  r e h e a r i n g  a n d  d i s p o s a l  o n  t h e i r  

m e r i t s .  T h e  p l a i n t i f f s — r e s p o n d e n t s  w i l l  p a y  t h e  d e f e n d ­

a n t s — a p p e l l a n t s  t h e i r  c o s t s  i n  t h i s  C o u r t .  T h e  c o s t s  o f  

G o v e r n m e n t  i n  t h i s  C o u r t ,  w i l l  b e  p r o v i d e d  f o r  i n  t h e  

f i n a l  d e c r e e s .  T h e  C o u r t - f e e  p a i d  o n  t h e  p r e s e n t  

a p p e a l s  w i l l  b e  r e f u n d e d  t o  t h e  a p p e l l a n t s .

N. E.

A P P E L L A T E  C I V I L .

Before M)\ Justics Phillvps and M r . Justice 
Ve)ihatas'ubba Bao.

R A M A S A M I A IY A B  a n d  others ( D e p e n u a n t s\  

A p p e l l a n t s ,

V .

A .  S. V B N K A T A B A M A  a Y Y A E  (Plaintipp), RisspoNDEWT.'i'

Bindu Law— Gv’paran tr— Alienati<m of un item of joint fam ily  
pro'perty loithoiit necessity— Suit by sutvvcirkg c.oparcener 
agaimt alienee— Right o f alienee to enforce 'partition in such 
suit— Whether a separate huit by alienee ncvesi^ary—Property 
Sold less in value than share o f  aliencr in all the fdtnity 
'property— Right of alienee to he allotted such item from  ids 
alienor’ s share— Equity—Might of other me-mhers.

Where a member or a joint Hindu family sued to recover a 
certain ifcem of family property alienated by another memher on 
the ground that tlie alienation was not binding on lum, and it 
appeared that the plaintiff was the only surviving coparcener 
and that the value of the property alienated was less than that
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R a m a s a m i  of the alienor^s share in the entire family properties at tlie time 
Aijar alienation.

V k n k a t a -  Edd, tliat the alienee need not lie directed to institute 'f-  

,SAMA A y t a r . to work out his rights by a partition, but wus entifcted
in tlie coparcener’s suit as a defendant to get a decree for parti­
tion, and claim to be allotted the item purchased by him in 
respect of his venclor^s share, if that was consistent with the rights 
of the other coparceners ; and that, if the value of the item did 
not exseed the value of the alienor ’̂s share in the entire family 
property at the time of the alienation, the alienee was entitled 
to retain the entire property sold to him.

RcmMshore Kedarnalh v. Jainarayan Eamrachhpal (1913) 
I.L .U ., 40 Oalc., 9i)6 (P.O.) relied on.

Appeal against the decree of K. S. Gopalaratnam Atyar, 
tke Additional Subordinate Jadge of Taujore, in Original 
Suit No. 11 of 1920 in the file of the said Court 
(Original Suit No. 47 of 1918 on the file of the Sub- 
Court of Kumbakonam).

The plaintiff was the son of one Sambasiva Ajyar who 
died in May 1901 in the lifetime of his adoptive fathr 
SivRrawFi A jja r  who died in February 1903. The> 
plaintiff -sued to set aside a sale-deed executed b f 
his pafcornal g'randfather in favour of the first defen­
dant on 29th June 1901; he impeached the sale on 
the ground that it was not binding- on the family as it 
was not supported by necessity, and prayed for recovery 
of the entire property, or, if the sale was held to 
valid to the extent of the alienor’s share  ̂ for parti/ 
tion and recovery of his half share in the property sold 
to the first defendant. It appeared that the plaintiff’s 
father had died at the time of the alienation, but that 
the plaintiff had been born in 1898 before the alienation. 
The first defendant and the other defendants who were 
his sons, contended, inter alia, that the sale was binding 
on the plaintiff, and that the property alienated reprf 
sen ted iu value less than the half share in the entire 
family property to which the alienor was entitled and
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that consequently tlie plaintiPf’ s saifc slioald be dismissed,
■ The Subordinate Judg'e held that the sale was valid to «■
I . . .  V r k k a t a -
the extent of the alienor’ s share, that the suit for partial ham.̂  ayyah. 
partition at the instance of a coparcener was maintain­
able, and that the plaintiff was entitled to a decree for 
partition and delivery of his half share in the property 
sold with mesne profits from the date of sale, and he 
accordingly passed a preliminary decree for partition.
Against this decree the defeodants preferred this appeal.

A . Krishnasivam i A^yar  for the appellants.

K. Baskijam Ayya/ngar for respondents.

JUDGMB:^fT.
Phili IPS, J .~ In  this case the plaintiff is the son of pihi.£ips, j. 

one tSanibasiva Ayyar, the adopted son of one JSivarama 
Ayyar, and he sues to recover possession of certain prO” 
perties, sold by his grandfather Sivarama Ayyar on the 
29th of June 1901 to the first defendant who is the father 
of defendants 2 to 4 on the ground that the sale waa 
not effected for any necessity and is not binding on him.
The plaintiff’s father and grandfather are now both 
dead and, therefore the plaintiff claims to recover the 
whole of the suit properties.

The Subordinate Judge has found that there was no 
necessity for the sale and that it is, therefore, not 
binding on the plaintiff’s share and he has given a decree 
to the plaintiff for a division of the property into two 
parts and for recovery of possession by the plaintiff of 
one half with mesne profits from the date of sale.
The defendants now appeal and state that the decree 
is wrong and that the plaintiff’s suit should have 
been dismissed on the ground that the first defendant 
acquired a right by the sale in his alienor’s share of the 
family property axid that he is in equity entitled to 
recover property not greater in value than his alienor’ s
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EAMAsiMi gtiaye andtliat lie is also ev)titled to ask for partition of
A i y a k  ’  A  • J

t h e  f a m i l y  p r o p e r t y ,  a n d  t o  h a v e  t h e  s p e c i f i c  i t e m  a s s i g n e d
V e n k a t a - .  i  i ■'  ̂  ̂  ̂ , r

EAMAAyYAu. to his alienor’s share, if that is consistent AVith tJie 
PmLtiPs, J. rights of other coparceners.

It is not disputed that an alienee from an undivided 
coparcener has a right to sue for partition of t!ie family 
property and to recover liis alienor'’s sliarej in. the case of 
a sale of an undivided share that sliare itself, and in the 
case of sale of a specific item of property an equitable 
right to have that jjroperty assigned, if possibles to liis 
alienor’s share. This principle was laid down in A.lytjar 
gari Venkata Rwnmyija T̂ Aiyyagari Ramayya{l) and was 
followed in CJiinnu PiJIai v. ]\aUiiv>d]bv, where it
was further held that the share of the alienor which 
passes to the alienee is the share to which the former 
was entitled at the date of the alienation. This latter 
ruling disposes of the respondent’s contention that the 
first defendant has lost all right to the property on thp 
death of Sivarama Ayjar. It is thus quite clear on ail 
the authorities tiiat the f].rst defendant is entitled to a 
partition of the family property and to have the plaint 
property assigned to Sivarama Ayyar’s share if that can 
equitably be done  ̂ and can bring a suit for that purpose.

Jt is then argued for the respondent that relif'i 
cannot be given to the defendants in this suit and tlia-  ̂
they mast be left to work out their lights in a subse-/ 
quent suit,, and leliance is placed on several cases cited 
beginning with Deendyol Lai v. Jugdeej) Narain Singh(S). 
In that case it was held by the Privy Council that the 
purchaser of the rights title and interest of one co-sharer 
in joint ancestral estate at a sale in execution acquired 
merely the rî ĥt to compel a partition as against the 
other co-sharers which the judgment-debtor posseBsedc

(1) (1902) 25 Mad., 690 (li’ .E,), (2) (1912) LL.ll., 35 MatL, 47 (F.B.).
(K) (1878) r.L.K., 3 Caic.. iS8(P .C .).



In a sabseqiient casf\ Hardi Narain 8ahu v. Ruder
^ ’  a i y a s

Ft'vhuli Misser(l)^ the sa.me proposition was eniiDciated,. . - L i  Venkata-
Diit the Privy Goancil refused to interfere witli the Ayyar, 
decree of tli«3 Higli, Court ordering a partition and allot- Phillips, j. 
ting a share to the purcdmser, but observed that the 
decree ought to have been for the recoverj of the whole 
property h j  the other coparcener with a declaration of 
the rights of the pnrchaBer. In neither of these cases 
was the equity of the purchaser to stand in Ijis vendor’s 
shoes with which we are now concerned fnlly discussed.
There have also been obr3ervations in several Madras 
cases tliat the right of tlie purchaser is only a right to 
obtain, by a suit for partition, the share to which his 
alienor was entitled, vide Kota JJalah-idra Patro v.
Ehetra I)oss{2) to which one of us was a party;
Manjaya v. Sliau’iuugaio) and Maluiraja of Bohhili v. 
Venlcataramanjiilu. Naid/ih[‘i)  aad also a ver_y recent case 
Suhba Goiivdan v. Kridnuimo.cli.arii/j). It is only in 
the last casej lioweverj that the question really arose as 
to whether the purchaser was to be driven a suit for 
partition or whether relief could be given to him when 
defending a siiit by another coparcener. In this case the 
Privy Council ruling in llarnhlshore Kedarnafh v. 
JainaTcujan RantTachJipal{&) was interpreted as meaning 
that the Privy Councilj while raising the point, expressed 
themselves unwilling to decide it. In Uamhisliore 
Kcdarnath v. Jaw ar ay an Eamrai:]ihpal[Q) the suit was 
instituted by members of a Hindu joint family to set 
aside an alienation in favour of the first respondent who 
claimed to be adopted into the family and it was held 
that as between the father Kedarnath and the alienee 
Jainarayan
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R a j u s a h i  latter may be eufcitled to insist that lie stands i n  tlie
V. shoes of tlie former as to the share ^vhich wouhi come to the 

EAMriYYAE ôi’meT upon a partition ; and that the Court, i f  that position 
p j  were established would itself at Jainarayan^s instance, decree a

partition as between the pbiintiffs on the oue hand and Kedar- 
natb on the other. Their Lordships think that on the present 
pleadings it is open to Jainar-ayan to set np such a case, but 
expre:-s no opinion as to its validit}^ either in law or fa ct/’

That tills pronouncement does relate to tlie compe­
tency of a Court to give a decree for partition in such a 
suit is, I tliink, clear from the succeeding passage, 
according to which the suit is remanded for trial,

with a declaration that it is competent for the Qourtj in 
the event of the respondent Jainf.rayan failing in his other 
defences, to make the whole or any parti of tl:e relief granted to 
the plaintiffs conditional on their assenting to a partition so far 
as regards Kedavnath’s interests in the estaie, so as to give 
efiect to any right to which the respondent may be entitled 
claiming throngh Kedarnath.”

This latter statement seems to me to lay down quite 
clearly that the Court to which the suit was remanded 
was competent to order partition and to give .decree 
accordingly and that the statement in the preyious para­
graph that their Lordships express no opinion as to its 
validity either in law or fact ”  refers merely to the 
question of how much of his case Jaijanarayan wouh'; 
be able to establish when it formed the subject-matter 
of inquiry, and this is the view taken by the learned 
Chief Justice in Ammai v. EadhaJcrishna Aiyar(i). 
In this latter case the suit was by a member of a family 
for general partition, and it was held that the alienee 
from one of the coparceners was entitled/ if otherwise 
eqnitable, to retain property alienated to him as the 
share of his ahenor. No doubt in many cases it would 
not be easy to enforce the aUenee’s equitable right in a
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suit bronglifc by one of tlie coparceners to recover tlae 
p r o p e r t y ,  because it would be necessary to add all the v.

. V e n k a t a *
coparceners to the suit and ascertain the amount of eama a-stab. 
family property available for division, etc., and conse- thillips, J. 
quently it would often be simpler to refer tbe alienee to 
a separate suit, but that is not to say that, when the 
circumstances are favourable, the alienee must, of neces­
sity, bo driven to another suit. The principle originally 
la,id down in Beendyal Lai v. Jugdeep Narain Singhil) 
is that the purchaser has the right to compel partition 
and it was held that he was entitled to take proceedings 
to have his alienor’s share ascertained by partition.
This being the, principle, where such share can be 
ascertained without driving the parties to a separate siiitj 
it should be done in order to avoid multiplicity of litiga­
tion. The observations referred to above that the alienee 
has only a right to sue must be read with reference to 
the facts of the cases concerned, for, if an equity exists 
in the alienee and it can be enforced without a separate 
suit, there seems to me to be no reason fo r , restricting 
that equity to a mere right to sue, a limitation which 
cannot be supported on equitable principles. As I read 
Bamhishore KedarnatJi v. Jainarayan RammcJihjpcd^ )̂ that 
case is authority for the proposition that, in a suit by a 
coparcener for recovery of the property or for partition, 
the alienee is entitled to claim partition if it can con­
veniently be done. In the present case the plaintiff is 
the only surviving member of his family and at the time 
of the alienation to the first defendant the plaintiff’s 
grand-father was entitled to one half share in the family 
property, he having only one son. The family property 
at that time was a great deal more than double the 
amount sold to the first defendant, for by that sale about
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EAJiASAjfi v e l i s  w e r e  s o l d  a t  a  t i m e  \\ 4ien  t J ie  f a m i l y  p r o p e r t i e s

a m o u n t e d  t o  B o m e t A i in g  l i k e  1 3  v e i l s  o f  l a i i t i .  T h e r e  i s  
V e n k a t a -  ' i i i  ”

BAMA ayyar.no necessity 111 tlie presenfc case to  implead any otJier;
P h ie lu 's , j. c o p a r c e n e r s  f o r  t h e y  d o  n o t  e x i s t ,  y i i id  t h e  p a r t i t i o n ,  s o  

f a r  a s  t h e  p l a i n t  p r o p e r t y  i s  c o n c e r n e d  c a n  b e  e f i^ e o t e d  

w i t h o u t  a n y  t r o u b l e  a t  a l l .  S i v a r a m a  A y )  a r  w a s  e n t i t l e d  

t o  p r o p e r t y  a t  l e a s h  e t ju a l  in  v n l t i e  t o  t l i e  p r o p e r t y  

a l i e n a t e d  a n d  t h e r e  i s  n o  r e n s o i i  w h y  i t  s h o u l d  n o t  b e  

a l l o t t e d  t o  h i s  s h a r e ,  a a d  c o n s e q u e n t l y  t o  t h e  f i r s t  

d e f e n d a n t .

T h e  p l a i n t i i l :  h a s  a l s o  c l a i m e d  m e s n e  p r o f i t s  b u t  h e  

w o u l d  n o t  b e  e n t i t l e d  t o  s u c h  e x c e p t  f r o m  t h e  d a t e  o f  

t h e  p l a i n t .  T h e  s a l e  w a s  b y  a  m a n a g e r  o f  t h e  f a m i l y  

a n d ,  a s  s u c h  i s  n o t  vrima fade, v o i d , ,  b u t  o n l y  v o i d a b l e  

a t  t h e  i n s t a n c e  o f  o t h e r  m e m b e r s  o f  t h e  f a m i l y .  V i d e  

Hamman Kamat v .  IlaniiMan Mandur(i) a l s o  Suhba 
Goandan v .  Krishnam,iudiari{2). T h e  p l a i n t i f i :  i s  t h e r e ™  

f o r e  n o t  e n t i t l e d  t o  a n y  m e s n e  p r o f i t s  u n t i l  t h e  d a t e  o f  

p l a i n t  a n d ,  a s  i t  h a s  b e e n  h e l d  t h a t  t h e  d e f e n d a n t s  a r e '«  

e n t i t l e d  t p  r e t a i n  p o s s e s s i o n  o f  t h e  p r o p e r t y  it follow^ 
t h a t  h e  i s  n o t  e n t i t l e d  t o  a n y  m e s n e  p r o  ( i t s .  T h e  a p p ^ 'a l  

i s  a l l o w e d  a n d  p l a i n t i f f s  s n i t  d i s m i s s e d  w i t h  costs 
t h r o u g h o u t .  T h e  m e m o r a n d u i n  o f  o b j e c t i o n s  i s  a l s o  

d i s m i s s e d .

V e n k a t a -  VeNKATASUJIBA RlO, J .—I agTee.
SUBBA
R a o ,  j . K J l .

S22 THE INDIAN LAW  REPORTS [VO L. XLVI

(1) (1892) I.L.K., 19 Calc., 123 (F.C.). (2) (1922) IL.li., 45 iVrad., 449.


