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rights claimed by the plaintiffs in that case were more

extensive than those which arve prejudicially affected by

the decrees in these cages. This is a point which we
must leave to the Lower Appellate Court to determine.

The decrees of the Lower Appellate Court must there-
fore be set aside and the apveals remanded to the Lower
Appellate Court for vehearing and disposal on their
merits.  The plaintiffs—resuondents will pay the defend-
ants—appellants their costs in this Court.  The costs of
Government in this Court. will be provided for in the
final decrees. The Cowrt-fee paid on the present
appedis will be refunded to the appellants.

N.R.
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Hinduw Law—Coparcener—dlienation of «n ttem of joint family
property without necessity—Suit by surviving coparcener
against alience— Right of alienes to enjforce partition in such
sutt-—Whather « separa‘e suit by aiienee necessary—Property
suld less in value than share of allencr vn oll the fawmily
property——Right of alienee to be ~allotted such item from lus
alienor’s share—Hqguily—Right of other members.

Whele a member of & joint Hindu family sued to recover a
certain item of family property alisnated by ancther member on
the ground that the alienation was unot binding on bim, and it
appeared that the plaintif was the ouly surviving coparcener
and that the value of the property alienated was less than thas
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of the alienor’s share in the eutire family properties at the tims
of the alienation.

Held, that the alienee need not be directed to institute
sep'mmte suit to work out his rights by a partition, but was entitled
in the coparcener’s suit as a defeudant to get a decree for paru-
tion, and claim to be allotted the item pulchas=d by him in
respect of his vendor’s share, if that was consistent with the rights
of the other coparceners ; and that, if the value of the item did
not exsced the value of the alienor’s share in the entire family
property at the time of the alienation, the alienee was entitled
to retain the entire property sold to him,

Roamkishore Kedarnath v. Jainarayan Remrechhpal (1918)

LLR., 40 Cule., 966 (P.C.) relied on.
ArrEaL against the decree of K. B. GorALARAINAM AYVAR,
the Additional Subordinate Judge of Tanjore, in Original
Spit No. 11 of 1920 in the file of the said Court
(Original Suit No. 47 of 1918 on the fils of the Sub-
Court of Kumbakonam).

The plaintiff was the son of one Sambasiva Ayyar who
died in May 1901 in the lifetime of his adoptive faths
Sivarama Ayyar who died in February 1903. The,-_
plaintiff sned to set aside a sale-deed executed by
his paturnal grandfather in favour of the first defen-
dant on 29th June 1901; he impeached the sale on
the ground that it was not binding- on the family as it
was nob supported by necessity, and prayed for recovery
of the entire property, or, if the sale was held to He.
valid to the extent of the alienor’s share, for part,p'
tion and recovery of his half share in the property sold
to the first defendant. It appeared that the plaintift’s
father had died at the time of the alienation, but that
the plaintiff had been born in 1898 before the alienation.
The first defendant and the other defendants who were
his sons, contended, inter alia, that the sale was bmdmd
on the plaintiff, and that the property alienated repré
sented in value less than the half share in the entire
family property to which the alienor was entitled and
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that consequently the plaintiff’s suit should be dismissed.
. The Subordinate Judge held that the sule was valid to
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the extent of the alienor’s share, that the suit for partial raua Avvaz.

partition at the instance of a coparcener was maintain-

able, and that the plaintiff was entitled to a decree for

partition and delivery of his half share in the property

sold with mesne profits from the date of wale, and he

accordingly passed a preliminary decree for partition.

Against this decree the defendants prefoerred this appeal.
A. Krishnaswami Ayyar for the appellants.

K. Bashyam Ayyangar for respoudents.

JUDGMENT.

Puiniars, J.—In this case the plaintiff is the son of
one Sambasiva Ayyar, the adopted son of cne Sivarama
Ayyar, and he sues to recover possession of certain pro-
perties, suld by his grandfather Sivarama Ayyar on the
20th of June 1901 to the first defendant who is the father
of defendants 2 to 4 on the grovnd that the sale waa
not effected for any necessity and is not binding on him.
The plaintiff’s father and grandfather are now both
dead and, therefore the plaintiff claims to recover the
whole of the suit properties.

The Subordinate Judge has found that there wasno
necessity for the sale and that it is, therefore, not
binding on the plaintiff’s share and he has given a decree
to the plaintiff for .a division of the property into two
parts and for recovery of possession by the plaintiff of
one half with mesne profits from the date of sale.
The defendants now appeal and state that the decree
is wrong and that the plaintiff’s suit should have
been dismissed on the ground that the first defendant
acquired a right by the sale in his alienor’s share of the
family property and that he is in equity entitled to
recover property not greater in value than his alienor’s

PmLeLes, J.
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share, and that he is also entitled to ask for partition of
the family property, and to have the specific item assigned
to his alienor’s share, if that is consistent with the
rights of other coparceners.

It is not disputed that an alienee from an undivided
coparcener has a right to sue for partition of the family
property and to recover his alienor’s share, in the case of
a sale of an undivided share that sharve itge]f', and in the
case of sale of a specific item of property an equitable
right to bave that property assigned, it possible, te his
alienor’s share. This principle was laid down in Aiyya-
gari Venkata Rawayya v Ayyagart Bamayya(l) and was
followed in Clinnu Pilloi v. Kalimothn Chetti(2) where it
was further held that the share of the alienor which
passes to the alienee is the shave to which the former
was entitled at the date of the alicnation. "This latter
ruling disposes of the respondent’s contention that the
first defendant has lost all right to the property on the
death of Sivarama Ayyar. It is thus quite elear on all
the aathorities that the first defendant is entitled to &
partition of the family property and to have the plaint
property assigned to Sivarama Ayyar’s share if that can
equitably be done, and ean bring a suit for that purpose.

It is then argued for the respondent that relipt
cannot be given to the defendants in this suit and thaa
they maust be left to work out their rights in a subse-:
quent suit, and reliance is placed on several cases cited
beginning with Deendyal Lal v. Jugdecp Nasain Singh(3).
In that case it was held by the Privy Council that the
purchaser of the right, title and interest of one co-sharer
in joint ancestral estate at a sale in execution acquired
merely the right to compel a partition as against the
other co-sharers which the judgment-debtor pussegsedé

(1) (1802) LL.R., 25 Mad,, 690 (F.B.), " (2) (1912) LL.R., 35 Mad., 47 (F.B.).
, (%) (1878) I.L.R., 3 Cale., 198 (2,C.).
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In a sabsequent case, Hardi Navain Suhu v. Ruder
DLerlash 3isser(1), the same proposition was enunciated,
but the Privy Council refused to interfere with the
decree of the High Court ordering a partition and allot-
ting a share to the purchaser, but observed that the
decree ought o have been for the recovery of the whole
property by the other coparcener with a declaration of
the rights of the purchager. In neither of these cases
was the equity of the purchaser to stand in Lis vendor’s
shoes with which we are now concerned fully discussed.
There have also been cbaervations in several Madras
cases that the right of the purchaser is only a right to
obtain, by a suit for partition, the share to which his
alienor was entitled, vide Kotq Dalab:dra Patro v.
Khetra Doss(2) to which one of us was a party;
Manjaya v, Shawnugo(3) and Halharoja of Doblili v.
Venkataramanjulin Nardi{4) and also a very recent case
Subba  Gouwndan v. Krishnamachari(5). Tt is only in
the last case, however, that the question really arose as
‘to whether the purchaser was to be driven t9 a suit for
partition or whether relief could be given to him when
defending a snit by another coparcener. Inthis casethe
Privy Counecil ruling in  Ranlishore Kedarnath v.
Jatnarayan Rawmraehlpal(G) was interpreted as meaning
that the Privy Council, while raising the point, expressed
themselves unwilling to decide it. In Ramkishore
Kedwath v. Jainarayan Ramrachhpal(6) the suib was
instituted by members of a Hindu joint family to seb
aside an alienation in favour of the first respondent who
claimed to be adopted into the family and it was held
that as between the father Kedarnath and the alienee
Jainarayan

(1) (188%) LL.R., 10 Cale,, 626 (P.C.). (2) (1916) 81 M.L.J., 275.
(8) (1915) T.L:R., 38 Mad,, 68L, (4) (1916) I.L.R., 39 Mad.,, 267,
(5) (1922) T.L.R., 45 Mad., 449. (8) (1818) LL.R., 40 Calo., 966 (P.C.).
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“ tho Jatter may be eubitled to insist that he stands in the
shoes of the former as to the share which would come to the
former upon a partition ; and that the Court, if that positom
were established would itself at Jainarayan’s instance, decree a
purtition as between the pluintiffs on the ove hand and Kedar-
nath on the other. Their Lordships think that on the present
pleadings it is open to Jainarayun to set np such a case, but
express no opinion as to its validity either in Jaw or fact.”

That this pronouncement does relate to the compe-
tency of a Court to give a decree for partition in such a
suit i3, I think, clear from the succeeding passage,
according to which the suit is remanded for trial,

“ with a declarabtion that it is competent for the Court, in
the event of che respondent Jainarayan failing in his other
defences, to make the whole cr any part of the relief granted to
the plaintiffs conditional on their assenting to a partition so far
as regards Kedarnath’s interesis in the estate, so as to give
effect to any right to which the respondent may be entitled
claiming throngh Kedarnath.”

This latter statement seems to me to lay down quite
elearly that the Conrt to which the suit was remanded
was competent to order partition and to give decree
accordingly and that the statement in the previous para-
graph that their Lordships “ express no opinion as toits
validity either in law or fact” refers merely to the
question of how much of his case Jaiyanarayan Woulézj
be able to establish when it formed the subject-matter
of inquiry, and this is the view taken by the learned
Chief Justice in Beeei Ammal v. Radhalrishna Aiyar(l).
In this latter case the suit was by a member of a family
for general partition, and it was held that the alienee
from one of the coparceners was entitled, if otherwise
equitable, to retain property alienated to him as the
share of his alienor. No doubt in many cases it would
not be easy to enforce the alicnee’s equitable right in a

(1) (1993) 44 M.L.J,, 309,
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suit brought by one of the coparceners to recover the
property, because it would be necessary to add all the
coparceners to the smit and ascertain the amount of
fawily property available for division, etc., and conse-
quently it would often be simpler to refer the alienee o
a separate suit, but that is not to say that, when the
circumstances are favourable, the alienee must, of neces-
sity, be driven toanother suit. The principle originally
laid down in Deendyal Lal v. Jugdeep Narain Singl(1)
is that the purchaser has the right to compel partition
and it was held that he was entitled to take proceedings
to have his alienor’s share ascertained by partition.
This being the principle, whers such share can be
ascertained without driving the parties to a separate suit,
it should be done in order to avoid multiplicity of litiga-
tion. The observations referred to above that the alienee
has only a right to sue must be read with reference to
the facts of the cases concerned, for, if an equity exists
-in the alienee and it can be enforced without a separate
" guit, there seems to me to be no reason for, restricting
that equity to a mere right to sue, a limitation which
cannot be supported on equitable principles. As I read
Ramlishore Kedarnath v. Juinarayan Ramrachhpal(2) that
case i authority for the proposition that, in a suit by a
coparcener for recovery of the property or for partition,
the alience is entitled to claim partition if it can con-
veniently be done. In the present case the plaintiff is

the only surviving member of his family and at the time

of the alienation to the first defendant the plaintiff’s
grandfather was entitled to one half shave in the family
property, he having only one son. The family property
at that time was a great deal more than double the

‘amount sold to the first defendant, for by that sale about

(1) (1878) LL,R,, 8 Calo., 198 (P.C.).  (2) (1918) LL.R., 40 Calc., 966 (P.C.).
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Ravasa¥I two velis were sold at a time when the family properties

ArvaR K . . . . .
_— amounted to something like 18 velia of land. Theve is
BENKATA-

rama AYvsr. 00 necessity in the present case to 1mplead any other

Paincies, J. coparceners for they do not exist, and the partition, so
far as the plaint property i3 concerned can be effected
withoutany trouble atall.  Sivarama Ayyar was entitled
to property at leash equal in valae to $the property
alienated and there is no reason why it should not be
allotted to his share, and cousequeutly to the frst
defendant.

The plaintiff has also claimed inesne profits but he
would not be entitled to such except from the date of
the plaint. The sale waz by o manager of the family
and, as such is nobt prima fucie, void, but only voidable
ab the instance of other members of the fomily. Vide
Hanwman Kamat v, Hoannan  Mandur(l) alse Subla
Goundan v. Kvishnamachari(2). The plaiutiff is there-
fore not entitled to any mesne profits until the date of
plaint and, as it has been held that the defendants "m,(
entitled to retain possession of the property it follows
that he is not entitled to any mesne profits.  The apptal
is allowed and plaintiff’s suit dismisced with costs
throughout. The mewmorandum of objections is also

dismissed.
Vangata- VengaTAsubsa Rao, J.—1 agree.
SUBRA .--
Rao, J. KL,

(1) (1892) LL.R., 19 Cale., 123 (P.C.). (2) (1922) LL.R., 45 Mad., #49.




