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DnA«MA
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April (j.

T k e  J U D G M E N T  o f  t h e  C o u r t  w a s  d e l i v e r e d  b y  

S cH W A B E j C . J . ™ T h i s  c a s e  r a i s e s  t h e  s a m e  p o i n t  a s  

C r i m i n a l  R e v i s i o n  C a s e  N o .  6 9 1 ( 1 ) ,  t h e  o n l y  d i l f e e i i c e  

h e i i i g  t h a t  i t  Y fa s  t r i e d  s u m m a r i l y  u n d e r  C h a p t e r  XXII^ 
I n  o u r  j u d g m e n t ,  t h e r e  i s  n o  d i f f e r e n c e  b e t - ^ 'e e n  s i i m i m r y  

t r i a l s  o f  s u m m o n s  c a s e s  a n d  t h e  o r d i n a r y  t r i a l s  o f  s u m ­

m o n s  c a s e s .  T h i s  p e t i t i o n  m u s t  b e  d i s m i s s e d ,  T h e  

s e n t e n c e  i s  l i g h t ,  b u t  i n  t h e  c i r c u m s t a n c e s  a s  h e  h a s  

a l r e a d y  b e e n  r e l e a s e d  a n d  o n l y  h a ,s  f e w  m o r e  d a y s  t o  

s e r v e  w e  r e d u c e  t h e  s e n t e n c e  t o  1 1  d a y s .
K.R.

A PPB LLA .TE  C I V I L - ^ F U L L  B B N 'C H .

Before Sir Walter Salis Schwahe, E t., K . C., Giiief Juslice.  ̂
M r, Justice Oldfield and Mr. Justice liamesam.

V. 0. T. N. CHIDAMBARAM: CHETTI (Plaintiw™ 
R e s p o n d e n t ) ,  A p p e l  la w

V.

T H B IV A N A I A M M A L (Lt5Gai iiepbesbi<!Ta.tivb oir 
3 u d  D e p e n d a n t — A p p e l l a n t ) ^  E’espondentJ^

Decree— E'MGUtmi— Legal representative of j-udgmmt-ilehfor-—  
Apjilicatim for execution against legal representatkW) ordared 
without notice— Property O jU n clied— Application hy decree- 
hokler for settlement of terms of sale proclamation— Notice—  
Service byaffi>xture— Ex parie order settling terms of saU proi 
clmnaiion— Subsequent application by legal re'prcsc.ntative for" 
rekane of property from attachment as not liahle to e.r.ecution--- 
Bar of res judieafa.

The legal representative of a juclgmeut-debtor was brought 
on record for t,be purpose of execution and immoveable p r o p e r t y  

was attached but without notice to iiiiTij siicli. notice not being 
required under Order XXI, rule 22, Civil ProcedurB Cod©, Tlie 
decree-holder iihea filed an application for settlementi of the 
terms of the sale proclamation; the notice thereon merely 
intimated the date of the hearing of the application^ and was**-

(1) S u p ra  758.
Appeal against Appellate order No* 30R of 1D21.



served by affixtare^ tJie legal represozitative was declared ex  C h i d a k -  

pai'te and the terms of the sale proclamation were settled in liis Qhetti 
ahseucG. The latter then npplied to the Court for release of the ' 
pj'opt^rty nttaehed ou the ground that it was not liable to 
attachment. 'I'he decree-holder pleaded the bar o£ res judicata, 

lIcLd, that mere non-attendaBce at the hearing of au applica­
tion to settle the terms of a sale, proclamation did not estop the 
legal representativ^e oa the principle of res jtuUcata from disput­
ing thereafter the liability o£ the property to attachmont.
A p p e a l  a g a i n s - j  fclif! d e c r e e  o f  V .  S .  K e k h n i  A y t a r ,  t l i e  

S i i b o r d i i i a t e  J a d g e  o f  D m d i g i i l ,  in . A p p e a l  S u i t  N o .  S  o f  

-X92I 5 p r e f o r r e d  a g a i n s t  t h e  o r d e r  o f  S .  P .  S u - r e a m a n t a  

A y f a e ,  tL.G D i s t r i c t  M i i u s i f  o f  P a i i i i . j  i n  E x e c u t i o n  

A p p l i c p u L io n  N o .  1 7 1  o f  1 9 2 0  i n  .I’l x e o i i t i o n  P o t i l i o i i  ^ o .  9  

o f  1 9 2 0  i n  O r i g i n a l  S iiifc  51 o .  S 4 0  o f  1 9 1 8 .

''I llie  a p p e l l a n t  o . b t a i n e d  a  d e c r e e  f o r  m o n e y  a g a i n s t  

t h e  o r g i n a l  d e f e n d a n t ^  o n e  I l a t i i a p e r a i n a l ^  w i i o  d i e d  

a f t e r  d e c r e e ; a n d  t h e '  b r o t h e r  o f  t h e  j i i d g m e n t - d e b t o r  

( I v a n d a s ’v Y a m i) w a s  b r o u g h t  o n  t h e  r e c o r d  a s  h i s  l e g a l  

, r e p r e s e n t a t i v e  f o r  p u r p o s e s  o f  e x e c u t i o n .  A  p r i o r  

a p p l i c a t i o n  f o r  e x e c u t i o n  h a d  b e e n  S l e d  f o r  a t t a c l i i i i e n t  

a n d  s a l e  o f  t h e  m o v e a b l e s  b e l o n g i n g  t o  t h e  o r i g i n a l  

d e f e n d a n t ,  b u t  t h e  p e t i t i o n  w a s  d i s m i s s e d  f o r  d e f a u l t  o f  

p r o s e c u t i o n .  W i t h i o  a  y e a r  o f  t h o s e  p r o c e e d i n g s ,  a  

s u b s e q u e n t  a p p l i c a t i o n  f o r  e x e c u t i o n  b y  a t t a c h m e n t  a n d  

s a l e  o f  i m m o v e a b l e  p r o p e r t y  w a s  m a d e ^  b u t  n o  n o t i c e  

- ^ a s  g i v e n  t o  t h e  l e g a l  r e p r e s e n t a t i v e j  a s  i t  w a s  n o t  

r e q u i r e d  u n d e r  t h e  p r o v i s i o n s  o f  O r d e r  X X I j  r u l e  2 2 ,

C i v i l  P r o c e d u r e  C o d e ,  a n d  t h e  - p r o p e r t y  w a s  a t t a c h e d  

b y  a n  o r d e r ,  d a t e d  8 t h  J u n e  1 9 2 0 .  T h e  d e c r e e - h o l d e r  

t h e n  a p p l i e d  f o r  t h e  s a l e  o f  t h e  p r o p e r t y ,  a n d  a  n o t i c e  

f o r  s e t t l i n g  t h e  s a l e  p r o c l a m a t i o n  i n  F o r m  E  of t h e  C o d e  

w a s  i s s u e d ; t h e  n o t i c e  s t a t e d  t h a t  t h e  d e c r e e - h o l d e r  

h a d  a p p l i e d  f o r  s a l e  o f  t h e  p r o p e r t y ,  a n d  t h a t  t h e  j u d g -  

m e n t - d e b t e r  w a s  t h e r e b y  i n f o r m e d  t h a t  t h e  1 4 t h  d a y  o f  

A u g u s t  1 9 2 0  h a d  b e e n  f i x e d  for t h e  p u r p o s e  of s e t t l i n g  

t h e  t e r m s  o f  t h e  p r o c l a m a t i o n  o f  s a l e ,  T h i s  n o t i c e  

5^A
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ciiiDAM- served by it on tlie last kno'wa residence
BAEAM •' “
chktti of tlie representaiiive. T h e  latter was d e c l a r e d '

V.  ^
THEivANii ex 'pcirf.Ĝ  a n d  t h e  t e r m s  o f  t h e  s a l e  p r o c l a m a t i o n  w e r e , '  

s e t t l e d  b y  t h e  C o u r t  i n  l i i s  a b s e n c e .  S u b s e q u e n t l y  tli^e. 

l e g a l  r e p r e s e n t a t i v e  f i l e d  a n  e x e c u t i o n  a p p l i c a t i o n  ( B . A .  

N o .  1 7 1  o f  1 9 2 0 ) ,  f o r  r e l e a s e  o f  t h e  p r o p e r t y  f r o m  

a t t a c h m e n t  o n  t h e  g r o u n d  t h a t  t h e  p r o p e r t y  w a s  n o t  

h a b l e  t o  a t t a c h m e n t  a n d  s a l e  i n  e x e c u t i o n  o f  t h e  d e c r e e .  

T h e  D i s t r i c t  M u n s i f  d i s m i s s e d  t h i s  p e t i t i o n .  O n  

a p p e a l  t h e  S u b o r d i n a t e  J u d g e  r e v e r s e d  t h e  o r d e r  a n d  

r e m a n d e d  t h e  p e t i t i o n  f o r  e n q u i r y  a s  t o  w h e t h e r  

t h e  p r o p e r t y  b e l o n g e d  t o  t h e  j u d g m e n t - d e b t o r ,  h o l d i n g /  

t h a t  t h e  n o t i c e  o f  t h e  p e t i t i o n  f o r  s e t t l e m e n t  o f  

s a l e  p r o c l a m a t i o n  w a s  n o t  p r o p e r l y  s e r v e d  o n  t h e  l e g a l  

r e p r e s e n t a t i v e .  T h e  d e c r e e - h o l d e r  p r e f e r r e d  t h i s  C i v i l  

M i s c e l l a n e o u s  S e c o n d  A p p e a l  t o  t h e  H i g h  C o u r t  a g a i n s t  

t h e  l a t t e r  o r d e r .  T h e  d e c r e e - h o l d e r  c o n t e n d e d ,  M ?ier 

t h a t  a  s e p a r a t e  a p p l i c a t i o n  t o  s e t  a s i d e  t h .e  ex parte 
o r d e r  s h o u l d  h a v e  b e e n  f i l e d  a n d  t h a t  t h e  l i a b i l i t y  o f  t h e  

p r o p e r t y  t o  a t t a c h m e n t  in  e x e c u t i o n  o f  t h e  d e c r e e  w a s f ' 

re.i jiidimfa. b y  r e a s o n  o f  t h e  o r d e r  o n  t h e  a p p l i c a t i o n  f o r  

s e t t l e m e n t  o f  t h e  t e r m s  o f  t h e  s a l e  | ) r o c l a ,m a t i o n .  T h e  

c a s e  c a m e  o n  f o r  h e a r i n g  o r i g i n a l l y  b e f o r e  O ld field  a n d  

V e k k a t a s i j d d a  R a o ,  J J . ,  w h o  r e f e r r e d  t o  t h e  F u l l  B e n c h ,  

t h e  q u e s t i o n ,  a s  t o  t h e  a p p l i c a b i l i t y  o f  O r d e r  I X ,  r u l e  1 B , 

C i v i l  P r o c e d u r e  C o d e ,  t o  p r o c e e d i n g s  i n  e x e c u t i o n  u n d e r  ’ 

t h e  f o l l o w i n g  o r d e r  o f  R e f e r e n c e

Plaintiff, the present Appelliintj obtained a decree against 
Kathapei'umat G'ouiidan, wlio afterwards died and was subse­
quently reprepeiifced hy Kaiidayami, Lis brother. Kandasami 
claimed the property attached by plaintitf as his own and not that 
of Katliapenima,! in liis liands and Ids claim was rejected hy the 
District Munsif. He, however, appealed sncoessfully and this 
second appeal is against the order allowino- his claim. It is 
opposed by his legal representative^ to be referred to as 
respondent.
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One groniicl^ on wliieli nlie o p p o s e s  tlie i i p p o a l .  that she is Oh i d a m - 

not and Kandasami was not a part.3̂ to t l i e  proceedings and that C h e t t i  

therefore no second appeal lies, can he dealt with shortly, 
Kandasarai’ s own appeal to the lower A.ppel1ate Court involved A m m a l .  

tliB admission that he was or represented a party and the appli­
cability of section 47, Civil Procedure Code, and his representa­
tive cannot allege the contrary.

1’he substantial question for decision then is whether 
Kandasami’s claim is conckided by his failure to advance it in 
the proceedings taken by plaintiff to bring the property now 
-"laimed to sale. That he advanced it only in his claim petition, 
Execution Application Wo. 171 of 1920, on 12th August 1920, 
and not in the proceedings which resalted in the District 
MunsiFs order of 8th June 1920, is not disputed. It is nrged 
only that (1) the order of 8th June 1920 can in no circumstances 
be regarded as an adjudication, actual or constructive; against 
his right to the property, and (2) even if that order is such an 
adjudication, it was not passed after any valid notice to him and 
lie can now show that it was not,, in spite of his failure to take 
-proceedings in respect of ib under Order IX, rule IS.

On the question whether the order of 8th -June l'-)20 was in 
effect an adjudication against Kandasami’s chum and in favour 
of the liability of the property to sale in his hands we have not 
before us the petition, which initiated the proceedings. But 
there is no reason for doubting, what has throughout been 
assumed and not disputed, that it was for attaclnnent and sale of 

^the property; and the text of the order of Sth June 1920,
‘ Proclaim and sell on 1-ith August 1920. Upset price Rs. 1,000  ̂
shows what would ordinarily be the case, that tlie proceeding's 
were to obtain an order for sale and to fix the terms of the sale 
proclama.tion and the date, on which the sale would be held; and  ̂
so far as plaintiff asked for an order for sale, the contention 
that the property was not liable under the decree, on which, 
Kandasami based his subsequent claim, would have been open 
tq him and would, if established, have resulted in the dismissal 
of the petition. His failure to adopt this grouuB of defence 
would aecordinglyj if section 1 1 , explanation 4, is applicablej 
debar Min from adopting it later. Against this it is first urged
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CfriDAjr̂  g'enei'aJly tliat nGibher section 11, esplanatioii 4, nor the pjniiciple
Cmmi of constructive res applies to execG.tion pT'Oceedings.

L’hev̂ kai tiie explanation or any broader principle is appliea--
Ammal. this is n i l  sustainable, at least, when, as was here fche case,

those ]j:roceedings are between parties to the auit or their repre­
sentatives and result in au adjudication on a question in issue 
between them. This h;is been established since .Ra/m Kirpal 
Shuhul V .  Mussumat Hup K u a ri(l)  and inHinfcained in 
the very reoent decision in liaja of Mamnad v. Vdusam-l 
Tevar{2) and others, the latter case dealing directly with 
the consequence ol: failure, such a,s plaiutii'f before us
relies on, to adopt a ground of defence. It is then necessary 
only to make sure that the ground in. question was open to- 
Kandasami; and respondent in fact urges that it v/as not, 
because he was a party to the proceedings, not in. th.eir wider 
scope above referred to, v/heu the plaintilFs right to sell the 
property waa in. issuej but only for the settlement of the sale 
proclamation, and decisions at that stage are administrative 
and not judicial. This also, howevei', is unsustiuuable. It 
is fcrue thafc, «.s thid Oonrt held in Sim gam i Achi v. • 
SuliTOihmania Ayya.r(o) proceedings for the settlement of  ̂
a sale proclamation under sectio.u 2S7 of the former Cod'^ 
corresponding with the present Order X XI, rule 66, are of that 

■ character and therefore not appealable. But the reference there 
to such proceedings as exchided from the purview of the then 
section 244, now section 47, shows that tliey were uot regarded 
as conckrding the enquiry, if any is necessary, into the decreo- 
holder’s right to bring the property to sale. Such enquiry 
be, and is held, if an iasue entailing it is raised, in tlie diaposal 
of the application for saie, the settlement of proclamation being 
a distinct stage therein, which in case of the making of a valid 
objection would never be reached; and the fact that orders 
passed in the course of that settlement are not appealable or 
binding in other pt-oceedings cannot affect the character of those 
passed in the decision of the substantive question whether the 
sale shall be held at all. No doubt, and this is the tenor of tlw) 
decision in Sitbrammiia A y y a r v , liaja, R ajesK C ira I)orai(i)

W2 THE DTDIAS' LAW EEtOETS L'̂ 'OL. XLTl

(1) (1S83) 11 I,A., 37. (2) (1921) 40 197 (P.C,).
(3) (1904) I.L.R., 27 Mad., 259 (F.B.). i4) (1917) 10 Mud., 1016,
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caiifcion is necessary before orders of tlie latter class are treated 
as conclusive and the Oourfc must be satisfied that the matter^ in 
respect of wiiicli they are relied on, was in issue and tliat tlie 
party to be affected had clear notice that it would he so, Bat^ 
althcngh the notice alleged to have been given toKandasami in 
the present case is not before uSj it is not alleged and there is uo 
reason for supposing that it was not in general terms and, even, 
if it referred speoiiically only to the settlement of the procla­
mation^ it would still have been notice that a sale liad been 
asked for, to which, until the passing of the order “  Proclaiin 
and &ell ■”  of 8th June 1920, he could and should have made 
his objection.

There remains the contention that all this is , immaterialj 
because that notice in fact was not served. The service relied 
on was by affixture : and the Lower Appellate Court has now 
found;, differing from the Court of First lastance, that as a 
matter o! fact it was insufficient. I f it is open to ub to act on that 
finding, one which we should ordinarily accept^ the order of 8th 
Jane 1920 and Kandasami’s failure to advance his claim before 
it will not stand in the way of his advancing it now. 
But we have to deal with plaintiff’s contention that we 
cannot act on such a finding or disregard that order, because it 
has not been set aside in the only way authorized by law, 
proceedings under Order IX , rule 13. This conteation is 
substantial and cannot be met by treating, as we are asked to do, 
the subsequent claim petition as an application under that 
provision. I'or it does not contain the appropriate prayer or 
averments or anything to show how it was presented within the 
prescribed period of limitation, the contrary being prima facie 
the case. ,

The question is then whether Order IX^ rule 13, applies to 
and affords the only remedy open to a party, against whom an 
order has been made in his absence in execution proceedings. 
In accordance with Subbiah Naicker v. Bamanathan Ghettiar{l), 
this ehould be answered in the af&rmative ; and in fact such 
answer would exclude the anomaly involved in allowing the 
validity of an order passed parte to be dispxited, perhaps 
after long delay, whenever it is necessary to dispute it in

C h i d a m ­
b a r a m

ClFETTI
V.

TilEJVAKAI
A jimat,.

(1) (1914) I.L.K., 37 Mad., 462 at 475.



i / 'I'HE INDIAN LAW RBPO.H'l'S [VOL, XLVi

BAK-lMCHETa'I
w.

T h e i v a n a i

A b h u l .

C h i u a m -  isuUsequeiifc p r o c e e d i n g s ,  after t l i e  p e r i o d  allowed liy Article 1 6 4 ,  

Schedule Ij, Limitation i\ct has elapsed. On the ofcher hand it 
is said that Order IX , rule 1'6, does not in terms apply to pro- 
ceedings other tluui suits and that there is authority irre­
concilable with Stihhiah Naicher v. Bamanatlian (!heM iiir{l).

The first of these contentions wa.s rejected in the case 
mentioned on the ground that, although Order IX  refers only 
to decrees nob orders, such orders as that then and now in 
question are decrees with refoi'ence to the definition in section 2 
of the Code ; and it is now pointed out with some force that, 
although this may justify the application of Article 164 
ahove roforred to, it is no tui.swer to filie eoi) side ration that the 
whole order including Rule 13 is applicable in terms only to 
suits and therefore, it is to be inferred, to the description of 
decrees passed in tliem. And next reference has been made to 
the argument from the history ol' those provisions based by 
J e n k in s , C.J., in Rari. Gharan Ghose. v. Manviatha NcMth 8en{2)^ 
on the decision of the i^rivy Council i)i Thakur Pb-rshad v. Fakir- 
ullah(H), in which what (with great respect) is (he real and 
hotter justiiication for the conclusion in Suhhiah Naicher v. 
Ramcmathan Cliettinrl^), the present section 141 corresponding 
with the former section (347, ia referred to. With all due 
deference, that argument is not conviiicinH', because first it is 
based on a conjecture as to the intention of the legislature, 
which is inconyistent with the plain and unrestricted terms of 
section l  U , is unnecessary in order to explain them and would 
nullify the action of tlie legislatore in deliberately omitting, 
when the Code was re-enacted in 1908, tlie explanation inserted 
in 1892. Next the case before the learned Chief Justice was 
na ordinary claim b}̂  a third party, to which section 47 was 
inapplicable, the further remedy being by a suit, in which the 
previous order would not be conclusive. Last, Thakur Prasad v. 
FahirullahVA)^ the foundation of the judgments, to adopt the only 
view reconcilable with. Ram Kirpai Skuhul v. Mmswnat tiup 
Kvari(b), and Ectja o f Ihvmnad v. Veluftami' Tetar{6) decided

(J) (1014) I.L.ll,, M.nd„ 462 ac 475.
(2) (i914) I.L .R ., 41 Calc., 1. (3) (18‘M 22 L A .,44  ; T . L . E 17 All., 106 (P.O.).
(4) (10140 I.L .R ., 3 / Mad., 462. (5) (1S83) 11 f.A , 37.

((!) (1921} 40 197 (P .O .'.



only that the disvaissal of an, execution j-ipplication not proso'- OniDAiii-
‘  BA RAM

cuted by the decree-holder did not debar him from applyiog CHiTTi 
again, not that an order passed after notice to the judgment- xheivanai 
d.ebtor was not binding on him and did. not require to be set Ammal, 
aside, before the adjudication on any substantive question 
involved in it could be disregarded.

This failing, reliance is placed on the course of authority 
against the application ot Order IX, rule 18, and the correjt- 
ness of the decision of this Court already referred to. But, 
although it is true that SuhbiaJi Naicher v. RanifuioMan 

JJhettiar(l) was dissented from on this point in Bhnhaim. îvaf 
Prasad 8i7igh v. Tilahdhari Lai/(2), and is irreconcilable with 
other cases cited therein and with Bahui Ritu Kner v. Alakhdso 
Nara'm SinghCS), that would not be materialj if the couclusions 
reached after fnll consideration in our own Court were clear. It 
is true that the only one of those other cases which wa.'? decided 
in Madras^ Balamhra7naivia Chetti v. Sioarnammal{4), would 
seem either irreconcilable with Raja of Ramnad v. Velusafui 
Tevar[6) and others above referred to are distinguishable on the 
ground that no previous adjudication in the particular matter 
in issue was in question. Bat the difficulty arises from the 
~d.ict.um in it that section 141 is intended to apply to proceedings 
in Civil Courts, such as probate, etc., and not to execution, 
anticipating the reasoning of Jeneins, O.J., above referred to in 
Sari Clutran Ghoss v. Mcmmcitha NatJi- Sen{6), and negativiTig the 
foundation, on which it has been suggested that the conclusion 
in Suhhiah Naicher v. Bamanafka,7i GlieUiar{i) might more 
properly have been based. Baki^ubramania Chetti v. Swarnam- 
mfli(4), although reported after, was decided before, but is not 
referred to in, Suhhiah Naicher v. Ramanathan ChefMar{l), and 
it is doubtful whether the two decisions can be reconciled.

The question, whether’ they can be and, if not, which is correct 
is one for a Full Bench; and there is nothing to add except 
that the matter has since been considered in Madras, so far as 
we have been shown, in two cases only, to both of which
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(1) (1914) 37 Mad.,-162 at 475. (2) (1919) 4 Pat. L.J., 135.
i‘.i) (1919) 4 Pat.L.J., 330. (4) (1915) T.L.a., 38 Mad,, 199.
(5) (1921) 40 M.LJ., 197 (P.O.). (6) (1914) LL,B,.,41 Calc., 1.
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Sadasiva Ayyas, J., was a party ; liis decision iii Pe/riakiriip'pcm 
Chetty V. Ohidavihara Trirabiran(l), &nd Kc(,li Shetthi r . Sharna 
Rao{2), 'being the one consistent and the otlier inconsistent, 
witli his previous conclusion in, Suhhiah Naiclcer v. Rama7iat}ia-n\ 
Ghettiar{2). In the second of these two cases, however, there 
was ro reference to that or any recent anthority.

The matter scandin.tf thuSj we refer for the decision of a 
Full Bench tlie qnestion —

Whether Order IX  is applicable to proceedings in execu 
tion betiveen parties to the decree or their representatives ?

O n T R IS  E e  PE r e  NOE :—

1 C  8. Ganapathy Ayyar f o r  a p p e l l a a t . — T l i e  d e c r e e -  

l i o l d e r i s  t l i e  a p p e l l a n t .  T h e  l e g a l  r e p r e s e n t a t i v e  o f  t l i e  

j u d g m e n t * d e b t o r  w a s  b r o i i g l i t  o n  t h e  r e c o r d  o f  e x e c u t i o n  

p r o c e e d i n g s  a n d  a t t < a c l im e n t  o f  s o m e  n i o v o a b l e s  b e J o n g - i n g  

t o  t b e  o r i g i n a l  d e f e n d a n t  w a s  o r d e r e d  ; b u t  n o  f u r t h e r  

s t e p s  w e r e  t a k e n ,  a s  b a t t a  w a s  n o t  p a i d .  W e x ;t  a n  

a p p l i c a t i o n ,  w a s  f i l e d  a g a i n s t  t h e  s a m e  l e g a l  r e p r e s e n ­

t a t i v e  f o r  a t t a c h m e n t  a n d  s a l e  o f  i m m o v e a b l e s .  N o  

n o t i c e  w a s  g i v e n  a s  n o n e  w a s  r e q u i r e d  u n d e r  O r d e r  

r u l e  2 2 ,  C i v i l  P r o c e d u r e  C o d e .  N o  f r e s h  n o t i c e  w a s  

n e c e s s a r y ; a n d  t h e  o r d e r  o f  a t t a c l u i a e n t  a s  w e l l  a s  

a t t a c h m e n t  w a s  m a d e  w i t h o u t  n o t i c e .  N e x t  t h e  d e c r e e -  

h o l d e r  f i l e d  a n  a p p l i c a t i o n  f o r  s e t t l e m e n t  o f  t l i e  t e r m s  o f  

t h e  s a l e  p r o c l a m a t i o n .  N o t i c e  o f  t h i s  a p p l i c a t i o n  Vv^as 

i s s u e d  a n d  s e r v e d  b y  a f B x t u r e  t o  t h e  h o u s e  o f  t h e  l e g a , i s  

r e p r e s e n t a t i v e .  T h o u g h  i t  i s  t r u e  t h a t  t h e i 'e  w a s  n o  

n o t i c e  p r i o r  t o  t h e  o r d e r  f o r  a t t a c h m e n t  o f  i m m .o v e a b l e S j  

t h e r e  w a s  n o t i c e '  d u l y  s e r v e d  o n  t h e  a p p l i c a t i o n  f o r  

s e t t l e m e n t  o f  t e r m s  o f  s a l e  p r o c l a m a t i o n .  T h e  o r d e r  

o n  t h e  l a t t e r  i s  b i n d i n g  a s  res judicata a s  t o  t h e  ] , ia ? j i l i fc y  

o f  t h e  p r o p e r t y  f o r  a t t a c h m e n t  a n d  s a l e  i n  e x e c u t i o n .  

T h e  r u l e  o f  c o n s t r u c t i v e  res judicata i s  a p p l i c a b l e  t o  

e x e c u t i o n  proooedings. S e e  S'uhhiah Naiclcer y .  Ilamana- ,

n e  THE INDIAN LAW EEPOBTS [VOL. SLVl

(1) (191G) 33 I.e., 443. (2) (19)7) 21 M.L J., 297.
(S) (1914) I.L.E., 37 Mad., 462 at 475.
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than C]i6ttiaT{l), Mu-ngul Parsliad Digit,U v .  Grija Kkan t 
Lali-m{2). S e e  f o r m  l iS  i n  A p p e n d i x  E ,  C i v i l  P r o c e d u r e  

C o d e ,  f o r  f o r m  o f  n o t i c e  f o r  s e t t l e m e n t  o f  s a l e  p r o c l a ­

m a t i o n .  T h e r e  i s  n o  n e c e s s i t y  t o  p r o v i d e  i n  t l i e  n o t i c e  

i s s u e d  a s  t o  w l i a t  - w o u l d  l i a p p e n  i f  t l i e  d e f e n d a n t  w a s  

a b s e n t .  S e e  Suhhiah N'aicker y . Baynanatlian Ohettiar(l), 
Feriahanqjpan, GJiPtty v .  Ghidambara Tambiran(S). 
T l i e  f o r m  o f  p r o c l a m a t i o n  ( F o r m  2 9 ,  A p p e n d i x  E )  

c o n t a i n s  t h e  w o r d s  ‘ ‘' P r o p e r t y  o f  t l i e  j u d g m e n t - d e b t o r  

a b o v e  n a m e d  — w l i i c l i  s h o w s — t h a t  t h e  p r o p e r t y  a t t a o l i e d  

i s  s o l d  a s  h i s  p r o p e r t y  l i a b l e  i n  e x e c u t i o n .  P u r t h e r  t h e  

pLirte o r d e r  o a ^ h t  t o  h a v e  b e e n  s e t  a s i d e  u n d e r

O r d e r  I X .  r u l e  1 3  ; S e e  Suhbiah NaicJcer v .  BaraanaihaM 
OhetikiT{l).

T. 8. Eamasumni Ayyar f o r  t h e  r e s p o n d e n t . — O r d e r s  

f o r  s e t t l e m e n t  o f  s a l e  p r o c l a m a t i o n  a r e  n o t  j u d i c i a l  

o r d e r s .  S e e  Simgami AcM y. Suhrahmania Ayyar(4). 
I n  a n y  e v e n t ,  t h e  o r d e r  o n  t h e  a p p l i c a t i o n  f o r  s e t t l e m e n t  

o f  s a l e  p r o c l a m a t i o n  i s  n o t  res judicata, a s  t h e  p e t i t i o n  

d i d  n o t  r a i s e  t h e  q u e s t i o n  o f  l i a b i l i t y  o f  t h e  p r o p e r t y  f o r  

a t t a c h m e n t  b u t  o n l y  c o n c e r n e d  i t s e l f  w i t h  t h e  d e t a i l s  o f  

t h e  t e r m s  o f  s a l e  p r o c l a m a t i o n .  I t  a s s u m e d  t h e  l i a b i l i t y  

f o r  s a l e  u n d e r  a  p r e v i o u s  o r d e r  f o r  w h i c h  t h e r e  w a s  

a d m i t t e d l y  b o  n o t i c e .

Chidam-
BAR.VM

UlIli .TTI
t).

T h e i v a n a i

A m m a l .

JUDGMENT.
S o H W A E E , C . J . — T h e  p r e s e n t  a p p e l l a n t  i s  t h e  d e c r e e -  

h o l d e r .  T h e  r e s p o n d e n t  i s  t h e  l e g a l  p e r s o n a l  r e p r e s e n ­

t a t i v e  o f  a  b r o t h e r  o f  t h e  j u d g m e n t - d e b t o r  w h o  h a d  b e e n  

b r o u g h t  u p o n  t h e  r e c o r d  f o r  t h e  p u r p o s e  o f  e x e c u t i o n .  

A n  a p p l i c a t i o n  h a d  b e e n  m a d e  f o r  a t t a c h m e n t  o f  t h e  m o v e -  

a b l e  p r o p e r t y  o f  t h e  o r i g i n a l  d e f e n d a n t ,  t h e  j u d g m e n t -

SCHWAUE!,
C,J.

(1) (1914) I.L.R., 37 462 at 475.
(3) (1916) 33 I.O., 443.

(2) (1882) I.L.a., 8 Gale., 51 (P.C.V
(4) (1904) I.L.E., 27 Mad,, 259 (F.B.).
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d e M o r .  I ’ l i o s e  | )r o c e e d iiU i, ’S l ia c t  c o r o G  t o  n o t h i n g  b y  

r e a s o n  o f  t l i e  f a c t  t l i a t  t h e  p r f > s e i i t  a p p e l l a n t  f a i l e d  t o  

f i n d  t k e  i i e c f i s s a r y  e x p e n s e s .  W i t h i n  a  y e a r  o f  t h o s e  

p r o c e e d i n g ’ s ,  a p p l i c a , t i o n  w a s  m a d e  f o r  a t t a c h m e n t  o f  t h e  

i m m o v e a b l o  p r o p e r t y .  B y  r e a s o n  o f  t h e  o p e r a t i o n  o f  

O r d e r  X X I j  r a l e  2 2 ,  n o  n o t i c e  o f  t h o s e  p r o c e e d i n g s  w a s  

r e q u i r e d  t o  b e  g l y e n  t o  t h e  r e p r e s e n t a t i v e  o f  t h e  j n d g -  

m e n t - d e b t o r  a n d  n o  n o t i c e  w a s  g i v e n .  A n  a p p l i c a t i o n  

w a s  t h e n  m a d e  f o r  t h e  s a l e  o f  t h e  p r o p e r t y  a n d  i n  d u e  

c o u r s e  a  n o t ic e ^  f o r  s e t t l i n g  t h e  s a l e  p r o c l a m a t i o n ,  i n  f o r m  

N o .  2 1  o f  a p p e n d i x  B  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e ,  

w a s  i s s u e d .  T h a t  n o t i c e ,  s t a t e d  t h a t  t h e  d e c r e e - h o l d e r  

h a d  a p p l i e d  f o r  a  s a l e  o f  t h e  p r o p e r t y  a n d  c o n t i n u e d ,  

“  Y o u  a r e  h e r e b y  i n f o r m e d  t h a t  t h e  U t t h  d a y  o f  A u g u s t  

1 9 2 0  h a s  b e e n  f i x e d  f o r  t h e  p u r p o s e  o f  s e t t l i n g  t h e  

t e r m s  o f  t h e  p r o c l a m a t i o n  o f  s a l e . ”  T h a t  n o t i c e  w a s  

s e r v e d  b y  a f f i x i n g  ir, t o  s o m e  p l a c e  a l l e g e d  t o  b e  t h e  

r e s i d e n c e  o f  t h e  r e s p o n d e n t .  T h e  r e s p o n d e n t ,  w h o  

a l l e g e s  t h a t  h e  n e v e r  r e c e i v e d  t h e  n o t i c e ,  d i d  n o t  a t t e n d  

o n  t h e  d a t e  f i x e d  f o r  s e t t l i n g  t h e  t e r m s  o f  t h e  p r o c l a “ . 

m a t i o n .  H e  w a s  d e c l a r e d  ex parte a n d  t h e  t e r m s  o f  t h e  

p r o c l a m a t i o n  w e r e  s e t t l e d  i n  h i s  a b s e n c e .  H e  t h e n  a p p l i e d  

t o  t h e  D i s t r i c t  M u n s i f  f o r  t^lie r e l e a s e  o f  t h e  p r o p e r t y  o n  

t h e  g r o u n d  t h a t  i t  w a s  n o t  l i a b l e  t o  b e  a t t a c h e d .  T h e  

D i s t r i c t  M u n s i f  d i s m i s s e d  t h a t  a p p l i c a t i o n ,  a n d  o n  a p p e a l  

t o  t h e  S u b o r d i n a t e  J u d g e ,  t h e  S u b o r d i n a t e  J u d g e  

r e m a n d e d  i t  t o  tVse D i s t r i c t  M u n s i i :  t o  e n q u i r e  i n t o  t h e  

f a c t s  a s  t o  w h e t h e r  o r  n o t  t h e  p r o p e r t y  w a s  t h e  p r o p e r t y  

o f  t h e  j u d g m e n t - d e b t o r ,  h o l d i n g  t h a t  t h e  n o t i c e  o f  t h e  

p r o c e e d i n g s  in  w h i c h  h e  h a d  b e e n  d e c l a r e d  m fctfte w a s  

n o t  p r o p e r l y  s e r v e d  u p o n  h i m .  T h a t  r a i s e s  a n  i n t e r e s t ­

i n g  p o i n t  a s  t o  w h e t h e r  o r  n o t  i t  w a s  o p e n  o n  t h e s e  

p r o c e e d i n g s  t o  t h e  D i s t r i c t  M u n s i f  o r  t h e  S u b o r d i n a t e  

J u d g e  t o  d i s c u s s  t h e  q u e s t i o n  w i i e t h e r  o r  n o t  n o t i c e  h a d  

b e e n  p r o p e r l y  s e r v e d  o r  w h e t h e r  i t  w a s  n e c e s s a r y  f o r
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t h e  r e s p o n d e i i t  t o  t a k e  s o m e  d i f f e r e n t  f o r m  o f  p r o c e e d ­

i n g s  t o  c l i a l l e i i g e  t h a t  n o t i c e ,  b u t ,  i n  t h e  v i e w  w e  t a k e  o f  

a n o t h e r  p o i n t  in  t h i s  e a s e ,  i t  i s  u n n e c e H s a r y  f o r  u s  t o  

e x p r e s s  a n y  o p i n i o n  o n  t h a t  p o i n t .

T h e  a p p e l l a n t  c o n t e n d e d  t h a t  t h e  q u e s t i o n  o f  t h e  

o w n e r s h i p  o f  t h i s  p r o p e r t y  A vas r e s  j u d v v r l a  a n d  t h a t  i t  

h a d  b e e n  d e c i d e d ,  o r  m u s t  be taken to h a v e  b e e n  d e c i d e d ,  

o n  t h e  h e a r i n g  o f  t h e  a p p l i c a t i o n  f o r  s e t t l i n g  t h e  t e r m s  

o f  t h e  p r o c l a m a t i o n  o f  s a l e .  U n d e r  s e c t i o n  1 1  o f  t h e  

C i v i l  P r o c e d u r e  C o d e  “  n o  C o u r t  i s  t o  t r y  a n y  i s s u e  i n  

w h i c h  t h e  m a t t e r  d i r e c t l y  a n d  s u b s t a n t i a l l y  i n  i s s u e  h a s  

b e e n  d i r e c t l y  a n d  s u b s t a n t i a l l y  i n  i s s a e  i n  a  f o r m e r  s u i t . ”  

S e v e r a l  c a s e s  h a v e  d e c i d e d  t h a t  a  m a t t e r  m a s t  b e  t a .k e n  

t o  h a v e  b e e n  s u b s t a n t i a l l y  i n  i s s u e  i n  a  f o r m e r  s u i t  o r  

p r o c e e d i n g  i f  t h e  p o i n t  w a s  o p e n  a n d  c o u l d  h a v e  b e e n  

r a i s e d  i n  t h e  f o r m e r  p r o c e e d i n g s .  I n .  t h i s  c a s e  t h e  R e s ­

p o n d e n t  h a d  n o  n o t i c e  a t  a l l  t h a t  t h e  m a t t e r  o f  t h e  o w n e r ­

s h i p  o f  t h e  p r o p e r t y  w o u l d  o r  c o u l d  c o m e  u p  f o r  d e c i s i o n  

o n  t h e  h e a r i n g  o f  t h e  a . p p l i c a t i o n  f o r  s e t t l e m e n t  o f  t h e  

t e r m s  o f  t h e  p r o c l a m a t i o n  o f  s a l e .  H e  d i d  n o t  e v e n  g e t  

a  d r a f t j  o f  t h e  p r o p o s e d  t e r m s .  A l l  t h a t  h e  w a s  t o l d  w a s  

t h a t  a  c e r t a i n  d a t e  h a d  b e e n  f i x e d  f o r  s e t t l i n g  t h o s e  t e r m s ,  

a n d  i t  w o u l d  b e  a  v e r y  r e m a r k a b l e  t h i n g  i f ,  o n  r e c e i p t  o f  

s u c h  n o t i c e ,  i t  w e r e  t o  f o l l o w  t l i a t ,  i f  h e  d i d  n o t  a t t e n d  o n  

t h a t  o c c a s i o n ,  h e  m u s t  b e  t a k e n  t o  h a v e  a t t e n d e d  a n d  

r a i s e d  t h e  q u e s t i o n  w h e t h e r  o r  n o t  t h e  p r o p e r t y  w a s  t h e  

p r o p e r t y  o f  t h e  j u d g m e n t - d e b t o r .  O u r  a t t e n t i o n  h a s  b e e n  

c a l l e d  t o  n o  a u t h o r i t y  i n  s u p p o r t  o f  t h a t  c o n t e n t i o n  a n d  i t  

s e e m s  t o  m e  t o  b e  q u i t e  w r o n g ,  b e c a u s e  t h a t  w a s  n o t  t h e  

t i m e  f o r  d i s c u s s i n g  t h e  q u e s t i o n  o f  t h e  o w n e r s h i p  o f  t h a t  

p r o p e r t y ,  a l t h o u g h  i t  i s  p o R s i b l e  t h a t  t h e  C o u r t  w o u l d  o n  

a n  a p p l i c a t i o n  t h e n  m a d e  h a v e  l i s t e n e d  t o  s o m e  a r g u ­

m e n t  o n  t h e  p o i n t ; n o r  d i d  t h e  t e r m s  o f  t h e  n o t i c e  t h a t  

h e  g o t  s u g g e s t  t h a t  i t  w a s .  O u r  a t t e n t i o n  h a s  b e e n  

c a l l e d  t o  t h e  c a s e  o f  Siihhiah iVaicJcer v ,  BamaiLalhan

C h i d a m ­
b a r a m

C n E T T i
V.

T h e i v a n a i
A m m a i ..

S C H W A B E ,
C J.
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o r i d i m -  GhatHaril). But I think, on this point, tlie whole of that
BARAM •

chbti'i d e c i s i o n  t i i m s  o n  t l i e s e  w o r d s  ; “  JNfow t i i o  o r d e r  o f

THKIV4NAI A u g u s t  1 9 0 9  w a s  n o  d o u la t  a n  ex parte o r d e r  b u t  i t  w a s

" — 1 "  p a s s e d  a f t e r  n o t i c e  w a s  i s s u e d  t o  t l i e  2 n d  d e f e n d a n t  t o

s l io Y f  c a u s e  w h y  s u c l i  a n  o r d e r  s l i o u l d  n o t  'b e  p a s s e d  a n d  

a f t e r  t l i e  C o u r t  i i a d  s a t i s f i e d  i t s e l f  o n  t l i e  a f f i d a v i t  a n d  

t l i e  r e t u r n  o f  t l i e  p r o c e s s - s e r v e r  t l i a t  t l i e  n o t i c e  i i a d  b e e n  

d u l y  s e r v e d . ” ' I f  i n  t M s  c a s e  t h e  r e s p o n d e n t  l i a d  b e e n  

a s k e d  t o  rI i o w  c a u s e  w h y  t h e  p r o p e i ' t y  s h o u l d  n o t  b e  s o l d  

t h e  r e a s o n i n g  o f  t h a t  d e c i s i o n  w o u l d  a p p l y ,  b a t  i n  t h i s  

c a s e  b y  t h e  f o r m a l  n o t i c e  t h a t  h e  g o t  h e  w a s  n o t  a . s t e i l  

t o  s h o w  c a u s e  a s  t o  a n y t h i n g  a n d  h e  h a d  n o  i i i t i m a i i i o n  a ij 

a l l  t h a t  t h e  m a t t e r  w o u l d  b e  o p e n  t o  h i m  t o  r a i s e  o r  t l s a t  

i t  w o u l d  b e  d i s c u s s e d .  U n d e r  t h o s e  c i r c u m s t a n c e s  I 
c a n n o t  s e e  t h a t  i t  i s  p o s s i b l e  t o  h o l d  t h a t  h i s  n o n -  

a p p e a r a n c e  o n  t h a t  o c c a s i o n  a m o u n t s  t o  a  d e o i s i o a  

a g a i n s t  h i m  t h a t  t h e  p r o p e r t y  w a s  t h e  p . r o p e r t , y  o f  t h e  

i u d g m e n t ' d e b t o r .

O u r  a t t e n t i o n  h a s  a l s o  b e e n  c a l l e d  t o  t h e  d e c i s i o n  o f  

t h e  F u l l  B e n c h  o f  t h i s  Goiirt in 8iva(jaml Aalii v .  8ubralh~ 
nmnia Aijyojv{)h) t h a t  w h a t  t a k e s  p l a c e  o n  t l i e  h e a r i u g  o f  

t h e  a p p l i c a t i o n  t o  s e t t l e  t h e  t e r n x s  o f  t h e  p r o c l a m a t i o n  o f  

s a l e  i s  m o r e  o f  a n  a d m i n i s t r a t i v e  c h a i 'a c t e r  t h a n  j i i d i c i a l j  

a n d  t h a t  t h e r e f o r e  n o  a p p e a l  l i e s  a g a i n s t  t h e  d e c i s i o n  o f  a  

C o u r t  o n  t h a t  o c c a s i o n  a s  t o  w h a t  t h a t  p r o c l a m a t i o n  i s  t o  

c o n t a i n .  T h a t  b e i n g  t h e  d e c i s i o n  o f  t h e  F u l l  B e a c h j '  

u n l e s s  i t  i s  p o s s i b l e  t o  s a y  t h a t  p a r t  o f  w h a t  t a k e s  p l a c e  

o n  t h a t  o c c a s i o n  i s  j u d i c i a l  a n d  p a r t  a d m i n i s t r a t i v e ,  i t  

w o u l d  b e  a  s t r o n g  g r o u n d  f o r  c o n t e n d i n g  t h a t  t h e  m a t t e r  

c a n n o t  b e b y  r e a s o n  o f  t h e  n o n - a t t e n d a n c e  

a t  a  s i t t i n g  o f  t h e  C o u r t ,  s u c h  s i t t i n g  b e i n g  h e l d  f o r  

a d m i n i s t r a t i v e  a n d  n o t  j u d i c i a l  p u r p o s e s .

I  d e s i r e  t o  s a y  t h a t  o u r  d e c i s i o n  i n  t h i s  c a ,s e  m u s t  b e  

t a k e n  t o  b e  c o n f i n e d  t o  t h e  p a r t i c u l a r  f a c t s  o f  t h i s  c a s e .

(1} (19H) 37 Mad., 462 afc 475. (2) (1904) Mail., 259 (F.B.).



t l i a t  i s  t o  s a j ,  t l i a t  w h e r e  y o u  l i a v e  n o t h i n g '  m o r e  t h a n

t h e  n o n - a t t e n d a n c e  a t  t h e  h e a r i n g ’ o f  a n  a p p l i c a t i o n  t o  Ok e it i

- s e t t l e  t h e  t e r m s  o f  a  s a l e  p r o c l a m a t i o n ,  t h e  r e s p o n d e n t  th eiv aw ai
A m m a l .

c a n n o t  b e  t a k e n  t o  b e  e s t o p p e d  b - f  r e a s o n  o f  t h a t  n o n -  -------Sc H ABE
a t t e n d a n c e  o n  t h e  p r i n c i p l e  o f  re,s jv.dicata f r o m  t h e r e a f t e r  o . j .  

d e n y i n g  t h e  l i a b i l i t y  o f  t h e  p r o p e r t y  t o  e s e c i i t i o n .

O n  t h e s e  g r o u n d s  I  t h i n k  t h e  S u b o r d i n a t e  J u d g e  T /a s  

r i o f h t  i n  r e m a n d i n o -  t h i s  c a s e  t o  t h e  D i s t r i c t  M i i u s i f .  T h eO *—5
r e s u l t  w i l l  b e  t h a t  t h i s  c a s e  m a s t  go b a c k  t o  t h e  

R e f e r r i n g  B e n c h  Y f i t h  t h a t  d i r e c t i o n .

OiDPHLi>5 J . — I  a g r e e .  A s  o n e  o f  t h e  l l e i e r r i u g  ot.di'’ieid, j. 
J u d g e s ,  I  a d d  t h a t ^  s p e a k i n g  f o r  m y s e l f , I a m  n o w  c l e a r  

t h a t  i n  s t a t i n g  t h e  e f f e c t  o f  t h e  o b l i g a t i o n  i m p o s e d  b y  

t h e  n o t i c e  t o  K a n d a s a n i i j  w e  h a d  n o t  s u f f i c i e n t  r e g a r d  t o  

t h e  f a c t  t h a t  i t  w a s  g i v e n  i n  p r o c e e d i n g s  w h i c h  o r i g i n a ­

t e d  w i t h o u t  n o t i c e  t o  h i m  o f  t h e  a t t a c h m e n t .

RAMESATii, J .— I  a g r e e ; b u t  I  w i s h  t o  a d d  a  f e w  w o r d s .  'î AMESAM, j. 
T h e  l e a d i n g  d e c i s i o n  o n  t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  o f  

ves judicata t o  e x e c u t i o n  p r o c e e d i n g s  i s  t h e  d e c i s i o n  o f  t h e  

P r i v y  C o u n c i l  i n  MungnJ Perdi.ad Dighit v .  Grija Kha/td 
Ijahin[l). I t  w a s ,  h e l d  i n  t h a t  c a s e  t h a t ,  i f  a f t e r  n o t i c e ,  

a  d e c i s i o n  w a s  p a s s e d  o n  a n  e x e c u t i o n  p e t i t i o n ,  i t  w o u l d  

n o t  b e  o p e n  t o  p a r t i e s  t o  o b j e c t  t o  t h a t  d e c i s i o n  w h e n  a  

s u b s e q u e n t  a p p l i c a t i o n  i s  p r e s e n t e d .  I n  a p p l y i n g  t h a t  

c a s e  a  B e n c h  o f  t h i s  C o u r t  i n  Siibfaniania Ayyar v .

Baja Eajeswara JJorai{2) a t  p .  1 0 2 6  s a y ,  “  O n e  p r i n c i p l e  

s e e m s  t o  b e  c l e a r ,  a n d  t h a t  i s ,  t h a t  t h e  p a r t y  w d io  i s  s o u g h t  

t o  b e  a f i 'e c t e d  b y  t h e  b a r  o f  res jiiclwata s h o u l d  h a v e  n o t i c e  

o f  t h e  p o i n t  w h i c h  i s  l i k e l y  t o  b e  d e c i d e d  a g a i n s t  h i m  a n d  

s h o u l d  h a v e  a n  o p p o r t u n i t y  o f  p u t t i n g  f o r w a r d  h i s  

c o n t e n t i o n s  a g a i n s t  s u c h  a  d e c i s i o n .  I n  t h e  p r e s e n t  c a s e  

n o  n o t i c e  w e n t  t o  t h e  r e s p o n d e n t s  t o  s h o w  c a u s e  w h y  

t h e y  s h o u l d  n o t  b e  b r o u g h t  o n  t h e  r e c o r d  a s  t h e  l e g a l  

r e p r e s e n t a t i v e s  o f  t h e  d e c e a s e d  j u d g m e n t - d e b t o r  f o r  t h e
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(1) (1882) I.L.E..,8 Calc., 51 (P.O.). (2) (1917) I.L.U., 40 Mad., 1019.



Chid AM- p u r p o R G  o £  e x e c u t i o n .  T h e y  h a d .  n o  n o t i c e  fc lia t  a n y

Chktti p a r t i c u l a r  p r o p e r t y  w a s  g o i n g  t o  b e  a t t a c h e d .  W e  m i i s t

TiiFiivANAi t h e r e f o r e  o v e r r a l e  t h i s  p l e a . ”  I  e n t i r e l y  a g r e e  w i t h  th e .,  

p r i n c i p l e  L i n d e i 4 y i n g  t h e s e  r e m a r k s .  A n o t h e r  e x a m p l e  

o f  t h e  a p p l i c a t i o n  o f  t h i s  p r i n c i p l e  i s  t h e  d e c i s i o n  i n  

8heih Budan v .  RamaclLnwira Buj((iigaya{l). N o t i c e  t o  

t h e  j n d g m e n t - d e b t o r  t o  b e  p r e s e n t  a t  t h e  s e t t l e m e n t  o f  t h e  

t e r m s  o f  t h e  p r o c l a m a t i o n  c a n n o t  b e  r e g a r d e d  a s  r a i s i n g  

t h e  q u e s t i o n  o f  t h e  l i a b i l i t y  o f  t h e  p r o p e r t y  t o  b e  a t t a c h ­

e d  a n d  t h e r e f o r e  i t  c a n n o t  b e  s a id ,  t h a t  t h e  j u d g m e n t -  

d e b t o r  w a s  i n v i t e d  t o  o b j e c t  t o  t h a t  a t t a c h m e n t .  T h a t '  

b e i i 3 g  s o ,  t h e  o r d e r  t h a t  f o l l o w e d  c a n n o t  b e  r e g a r d e d  a s  

a n  i m p l i e d  a d j u d i c a t i o n  t h a t  t h e  p r o p e r t y  w a s  c o r r e c t l y  

a t t a c h e d .  I a g r e e  w i t h  t h e  o r d .e r  p r o p o s e d . .

K.K.
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B efore S ir  W alter Sails Schwabe, K t., K .O ., O hief Judice^ 
M r. Justice Oldfield a,nd M r. Justice Batti.esuin.

1923, RAJAG-OPAliA N’AIDU, Fikst Plaintiff (PicriTiONiSB).
.\pril 10.
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KAM ASUBR AMANIA AYYAR am d a n io th eb  (Diiij'end a n ts )  

Eesi'ondents.*'
Gourt Fees Act {V II  of 1870), see. 7 (V) (fi)— Tevipln— SitU for 

pos.'iession of—-Value of tom'ple for purpose of Court Fees 
Act— Temple, whether a houf̂ a— Market-vcdiiP., meaning of—  
Temple, whether has ci market-valne— Valuation, based on 
value t f  iiiaieriab used for the h toil ding, ivhether proper.

A temple, which is devoted absolutely and ia perpatuity to 
religious purposes, even if it is to be regarded as a house, has no 
market-value withiu tlie bwrns oF soction 7, clauae Y  (el of the

(1) (1887) LL,;K.,U Bom., 537.
* Civil Eevision Petition No. 288 of 1922.


