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The JUDGMENT of the Court was deliversd by

Sepwane, C.J.—This case raises the same point as
(riminal Revision Cage No. 691(1), the only difference
being that it was tried summarily under Chapter XXII
In our judgment, thereis no difference between summary
trials of summons cases and the erdinary trials of sum-
mons cases, This petition must be dismissed. The
sentence is lght, but in the circumstances as he has
already been released and only has fow more days to
serve we reduce the sentence to 11 days.

APPELLATE CIVIL—FULL BENCI,

Before Sir Walter Salis Schwabe, Kt.. K. U., Ulief Justice,
My, Justice Oldfield and Mr. Justice Ramssam,

V. ¢ T. N, CHIDAMBARAM CHETTT (Prawriyg.—
RESPONDENT), ATPBLLANT,
.

THEIVANATL AMMAL (LucAL REFRESENTATIVE OF
3ip DEFENDANT—APPELLANT), Respondent.”

Decree— Baecution-~Legal representative of judyment-debitor—
Application for emecubion against legal representutive, ordered
without mnotice~ Property attached—Applicntion by decree-
holder for seftlement of termsof sale proclamation— Notioe—
Service by affizture~—Haz parte order settling terms of sals pros
clamation—Subsegquent applicution by legal representalive for
release of property from attachment as not liable to erceution—
Bar of res judicala.

The legal representative of a judgment-dcbtor was bronght

on record for the purpose of execntion and immoveable property
vas attached but without notice to him, such notice not being

required nnder Order XXT, role 22, Civil Procedure Code, '.[‘}1;
decree-holder then filed an application {for settloment of the
terms of the sale proclamation; the notice thercon merely

intimated the date of the hearing of the application, and was™
(1) Supre 758.
* Appeal against Appollate order Ko. 106 of 1921,
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served by affiztare, the legal representative was declared ex
parte and the terms of the sals proclamation were settled in his

absenee. The latter then applied to the Court for velease of the

proparty attached on the ground that 16 was ot liable to
attachment. The decree-holder pleaded the bar of res judicaia.
Held, that mere non-attendance at the hearing of an applica-
tion to settle the terms of a sale proclamation did not cstop the
legal vepresentative on the principle of res judicate from dispus-
ing theveafter the liability of the property to atfachmens,
Arrean agamsh the deeree of V. 5. Knrisna Avvar, the
Saberdinate Judge of Dintigul, in Appeal Suit Mo. 8 of
21, preferred against the ovder of 8. P. HunRananya

£

iatrict  Muusif P

Avvar, the

of Palpi, in Execution
Application Weo. 171 of 1920 in Hxecution Petition No. 9
of 1020 in Orginal Suit No. 840 of 19183

The appellant obtained a decree for money against
the orginal defendant, one Kathaperumal, who died
after decree; and the brother of the judgment-debtor
(Kandaswami) was brought on the record as hislegal
vepresentative for purposes of execution. A prior
application for execution had been filed for attachment
and sale of the moveables belonging to the original
defendant, but the petition was dismirsed for defanlt of
prosecution. Within a vear of those proceedings, a
subsequent application for execution by attachment and

sale of immoveable property was made, but no notice
was given to the 1egzﬂ representative, as it was not
required under the provisions of Order XXI, rule 22,
Civil Procedure Code, and the ‘property was attached
by an order, dated 8th June 1920. The decree-holder
then applied for the sale of the property, and a notice
for settling the sale proclamation in Form E of the Code
was issued ; the notice stated that the decree-holder
had applied for sale of the property, and that the judg-
‘ment-debter was thereby informed that the 14th day of
Aungust 1920 had been fixed for the purpose of settling

the termsof the proclam&tion of sale, This notice
57-a
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was gerved by aflixing it on the last known residence

of the legal representative. The latter was declared
ew parte, and the terms of the sale proclamation were-
settled by the Court in his abgence. Subsequently the
legal represeutative filed an execution application (K.A.
No. 171 of 1920y, for release of the property from
attachment on the ground that the propevty was not
lable to atbachment and sale in execution of the decree.

The Districtt Munsif dismissed this petition. On
appeal the Suberdinate Judge reversed the order and
remancded the petition for enquiry as to whether.
the property belonged to the judgment-debtor, holding.
that the notice of the petition for scttlement of
sale proclamafion was not properly served on the legal
representative. The decree-holder preferred this Civil
Miscellaneous Second Appeal to the High Court against
the latter order. The decree-holder contended, inter alic,
that a separate application to set aside the ew parte
order should have been filed and that the Liability of the
property to attachment in execution of the decree was'
rex judicate Ly reason of the order on the application for
settlement of the terms of the sale proclamation. The
cagse came on for hearing originally before OrLorierp and
Vexkarasunss Rao, JJ., who referred to the Full Bench
the question as to the apphca,bih iy of Order IX, rule 13,

Civil Procedure Code, to proceedings in execution under
the following order of Reference:—

Plaintiff, the present Appellant, obtained a decree against
Kathaperumal Goundan, who afterwards died aud was subse-
guently represented by Kandasami, his brother. Kandasami
cluimed the property attached by plaintiff as his own and not that
of Kathaperumul in his hands and his claim was rejected by the
District Munsif. He, however, appealod successfully and this
second appeal is against the order allowing his claim. It is
opposed by his legal representative, to be referred to as
respondent,
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One ground, on which she opposes the appoal, that she is  CEIDANM

e . . BARAM

not and Kandasami was not a party tothe proceedings and that  Cmprm

the ‘ s o 1 - 1 ealt ™ S v.
cefore no second appeal lies, can be dealt with shortly. o * =

Kandasami’s own appeal to the lower Appellate Conrt involved — Amuar
the admission that he was or represented a parcy and the appli-

cabiliby of section 47, Civil Procedure Code, and his representa-

tive canuot allage the contrary.

The sobstantial question for decision then is whether

Kandasami’s claim is concluded by his failure to advance it in

the proceedings taken by plaintitf to bring the property now
wlaimed to sale. That he advanced it only in Dis elaim petition,
Execution Application No. 171 of 1920, on 12th Auagust 1920,

and not in the proceedings which resnlted in the District
Munsif’s order of 8th June 1920, is not disputed, [t is urged

only that (1) the order of tth June 1920 can in no circumstances

be regarded as an adjudication, actual or coustructive, against

his right to the property, and (2) even if that order is such an
adjodication, it was not passed after any valid notice to him and

he can now show that it was not, in spite of his failure to take
-proceedings in respect.of it under Order IX, rule 13.

. On the question whether the order of &th June 1920 was in
effect an adjudication against Kandasami’s claim and in favour
of the liability of the property to sale in his hands we have not
before us the petition, which initiated the proccedings. DBut
there is mno reason for doubting, what has throughout been
assumed and not disputed, that it was for uttachiment and sale of
~the property; and the text of the order of Sth June 1920,
¢ Proclaim and sell on 14th August 1920, Upsct price Rs. 1,000
shows what wounld ordinarily be the case, that the proceedings
were t0 obtain an order for sale and fo fix the terms of the sale
proclamation and the date, on which the sale would be held ; and,
so far as plaintiff asked for an order for sale, the contention
that the property was rot liable under the decree, on which
Kandagami based his subsequent ciaim, would have been open
to him and would, if established, have resulted in the dismissal
.of the petition. His failure to adopt this ground of defence
would accordingly, if section 11, explanation 4, is applicable,
debar him from adopting it later. Against this itis first urged
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Cuipane generally that neither section 11, explanation 4, ner the prineiple
f}ﬁzﬁ; of constructive res judicata apples to execetion proceedings.
Tapvana  Bub, whether the explanation or any broader priuciple 1s applica-
Awien.  ble, this is nusustainable, at least, when, as was here the case,
‘those proceedings are between parties to the suit or their repre-
sentatives and result in an adjudication on a gquestion in issue

between them. This hus been esbablished since Ram Kirpal

Shukul v, Mussumat Hup Kueri(l) and maintained in

tho very recemt deeision in Rajo of Ramnad v. Velusami

Tevar(2) and othears, the latter case dealing directly with

the consequence of failure, such as plaintiff  Dbefore us

relies on, to adopt a ground of defence. It isthen necessary

only to make sure that the ground in question was open to
Kandasami; and vespondent in fact wrges that it was not,

because he was a party to the proceedings, nobin their wider

scope above referred to, when the plaintift’s right tv sell the

property was ia issue, but only for the settlement of the sale
proclamation, and decisions at that stage are administrative

and not judicial, This also, however, is unsustuinable. It

is truc that, as this Conrt held in Saagami Adchi v..
Sulralimansa  Ayyer(3) preccediags  for the settloment of,

a sale proclamation under section 287 of the former Codé,
corresponding with the present Order XXI, yule 66, ave of that
- character and therefore nob appealable. But the reference there
o sueh proceedings as excluded from the purview of the then
section 244, now section 47, shows that they were not regarded
as concluding the enqguiry, if any is necessary, into the decrewn-
holder’s right to bring the property to sale. Such enquiry (-a'{“

be, and is held, if an issue entailing it is raised, in the digposal :
of the application for sale, the settlement of proclamatbion being
a distinet stage thevein, which in case of the making of a valid
objection would never be reached; and the fact that orﬁers
passed in the conrse of that settlement are not appealable or
binding 1n other proceedings cannot affect the character of those
passed in the decision of the substantive question whether the
sale shall be held at all.  No doubt, and this is the tenor of blag
decision in  Subramania Ayyarv. Kejo Rojeswara Dovai(4)

(1) (1883) 11 1A, 57. {2) (1921) 40 BLYL.L., 197 (P.C,).
(3) (1904) LL.K., 27 Mad., 259 (P.B.). (4) (1917) LLR., 40 Mad., 1016,
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caution is necessary before orders of the latter class are treated
as conclusive and the Court must be satisfied that the matter, in
respect of which they are relied on, was in issue and that the
party to be atfected had clear notice that it wounld be so. DBat,
althengh the notice alleged to have heen given to Kandasami in
the present case is not before us, it is not alleged and there is no
reason for supposing that it was not in general terms and, even
if it referred specifically only to the settlement of the procla-
mation, it wonld still have been notice that a sale had been
asked for, to which, untilthe passing of the order * Proclaim
and sell” of 8th June 1920, he could and should have made
his objection.

There vemains the contention that all this is, immaterial,
beeanse that notice in fact was not served. The service relied
on was by afixture: and the Lower Appellate Court las now
found, differing from the Court of First Iustance, that asa
matter of fuch 1t was insuflicient. 1f it 1sopen to us to act on that
finding, one which we should ordinarily accept, the order of 8th
Jane 1920 and Kandasami’s failure to advance his claim betfors
it will not stand in the way of his advancing it now.
But we bhave to deal with plaintiff’s contention that we
cannot act on such a finding or disregard that order, because it
has not been set aside in the only way authorized by law,
proceedings under Order IX, rule 18. This contention is
substantial and connct be met by treating, as we are asked to do,
the subscquent claim petition as an application under that
provision. For it does not contain the appropriate prayer or
avermsnts or anything to show how it was presented within the
prescribed period of limitation, the contrary being prima facie
the case.

The question is then whether Order IX, rule 18, applies to

and affords the only remedy open to a party, against whom an
order has been made in his absence in execution proceedings.
In accordance with Subbiah Naicker v. Bamanathan Chelfivr(1),
this should be answered in the affirmative ; and in fact such
answer would exelude the anomaly involved in allowing the
validity of an order passed e parte to be disputed, perhaps
after long delay, whenever it is necessary to dispute it in

(1) (1914) LL.R, 87 Mad., 462 al, 475.
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subseguent proceedings, after the period allowed by Article 164,
Schedule I, Limitation Act has elapsed.  On the other hand it
is said that Order IX, rule 13, does not in terms apply to pro-
ceedings other than suits and that there is authority irre-
concilable with Subbiah Naicker v. Ramanathan Chettiar(l).
The first of these contentions was rejected in the case lasg
mentioned on the ground that, although Order 1X refers only
to decrees not orders, such orders as that then and now in
guestion are decrees with reference to the definition in section 2
of the Code; and it is now pointed oub with some force that,
although this may justify the application of Article 164
above reforred to, it is no answer to the consideration that the
whole order including Rule 13 is applicable in terms only to
suits and therefore, it is to Le inferred, to the description of
decrees passed in them. And next reference bas been made to
the argument frow the history of those provisiens based by
Jengins, C.J., in Hari Chavan Ghose v. Manmathe Nath Sen(2),
on the decision of the Privy Council in Thakur Pershad v. Fakir-
wllah(B), in which what (with great respect) is the real and
better justification for the conclusion in Subbiah Naicker v.
Ramanathan Chebtinr(4), the present seetion 141 corvesponding
with the former section 647, is referred to. With all due
deference, that argument is not convincing, because first it is
hased on a conjecture as to the intention of the legislature,
which is inconsistent with the plain and nnrestricted terms of
section 141, is unnecessary in order to explain them and would
nullify the action of the legislature in deliberately omitting,
when the Code was re-enacted in 1908, the explanation inserted
in 1892, Next the case before the learned Chief Justice was
na ordinary claim by a third party, to which section 47 was
inapplicable, the further remedy being by a suit, in which the
previous order would not be conclusive. Luast, Thakwr Prasad v.
Fokirellah(3), the foundation of the jndgments, to adopt the only
view reconcilable with Ram Kirpal Shulnl v. Mussumab toup
Kuari(5), and faju of Remned v. Velusami Tevar(6) decided

(1) (1914) T.L.R, 37 Mad., 482 av 475. .
(2) (1914) LL.R., 41 Qale., 1. (3) (18494 22 1A, 44; T.L.R., 17 AL, 106 (P.C),
(4) (1914) LL.R., 87 Mad., 162, () (1583) 11 L.4, 37.
{6) (1921) 40 M.L.J,, 197 (P.0.~
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ounly that the disumissal of an execution application not prosc-
cuted by the decres-holder did not debar him from applving
-again, not that an order passed alter notice to the judgment-
debtor was mnot binding on him and did not require to be set
aside, before the adjndication on any substantive question
involved in it could be disregarded.

This failing, reliance is placed on the course of authority
against the application of Order IX, rule 18, and the correct-
ness of the decision of this Coart already referred to. But,
although it is tvue that Subbich Naicker v. Ramanathan
Ohettiar(l) was dissented from on this point in Bhubaneswar
Prasad Singh v. Tilukdhari Lall(2), and 1s irreconcilable with
other cases cited therein and with Bubwi Ritu Kuer v. Alakhdeo
Norain 8ingh(3), that would not be material, if the conclusions
reached after full consideration in our own Court were clear. It
is true that the only one of those other cases which was decided
in Madras, Balasubramania Chetti v. Swarnammal(4), would
seem either irreconcilable with Rajo of Ramnad v. Velusawd
Tevar(5) and others above referred to are distinguishable on the
ground that no previous adjudication in the particular mastor
in issue was in question. Bat the difficulty arises from the
dictum in 1% that section 141 is intended to apply to proceedings
in Civil Courts, such as probate, etc., and not to execution,
anticipating the reasoning of Jenxins, C.d., above referred to in
Huavi Charan Ghoss v. Manmathe Nath Sen(6), and negativing the
foundation, on which it has been suggested that the conclusion
in Subbiah Nuaicker v. Ramanathan Chetéiar(l) might more
properly have been based. Balusubramania Chetti v. Swarnam-
mal(4), although reported after, was decided before, but is not
referred to in, Subbiah Naicker v. Ramanathan Chetiiar(l), and
it is doubtful whether the two decisions can be reconciled.

The question, whether they can be and, if not, which is correct
is one for a I'ull Bench ; and there is nothing to add except
that the matter has since been considered in Madras, so far as
we have been shown, in two cases omly, to both of which

(1) (1914) I.L.R., 87 Mad., 462 at 475. (2) (1919) 4 Pat. L.J,, 135.
(%) (1919) 4 Pas. L.J,, 330. (4) (1915) T.T.R., 38 Mad., 199,
(5) (1921) 40 M.L.J., 197 (P.C.). (63 (1914) LLR., 41 Calc., 1,
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SADAgivA AYVAR, ., was a parby ; his decision in Periakaruppan
5 PE

Chetty v. ruaa,m?ucm Tambiran(l), and Kali Shetthi v. Shama
Rao(2), being the one consistent and the other inconsistent.
with his previous conclusion in Swubliak Naicker v. Ramanatha
Chettiar(3). In the second of these two cases, however, there
was 1o reference to thab or any recent authority.

The matter standing thus, we refer for the decision of a
Full Bench the guestion :—

Whether Order IX is applicable to proccedings in execu
tion between partics to the decree or their representatives ?

Ox vris RBEFPHRENOE :—

K. 8. Ganapathy Ayyar for appellant.—The decree-
holder is the appellant. The legal representative of the
judgment-debtor was brought on therecord of execution
proceedings and attachment, of some moveablos belonging
to the original defendant was ordered ; but no further
steps weve taken, as batta was not paid. Next an
application was filed against the same legal represen-
tative for attachment and sale of immoveables. NWo
notice was givon as none was required under Order XXT,
rule 22, Civil Procedure Code. No fresh notice was
necessary ; and the order of attachment as well as
attachment was made without notice, Next the decree-
holder filed an application for settlement of the terms of
the sale proclamation. Notice of this application was
issued and served by aflixture to the house of the lw&lw
representative. Though it is true that there was no
notice prior to the order for attachment of immoveables,
therc was notice’ duly served on the application for

- settlement of terms of sale proclamation. The order

on the latter is hinding as res judicata as to tho liahility
of the property for attachment and sale in execution.
The rule of constructive res judicata is applicable to
execution proceedings. See Subbiak Naicker v. Aamamx- ,

(1) (1916) 83 1.0, 443. (2) (1917) 21 ML J,, 297,
(8) (1914) L.L.R., 87 Mad., 462 at 475.
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than Chettiar(1), Mugul Pershad Dighit v. Grija Khani
Lahiwi(2). Bee form 28 in Appendix E, Civil Procedure
Code, for form of notice for settlement of sale procla-
mation. There is no necessity to provide in the notice
issued as to what would happen if the defendant was
absent. See Subbiah Naicker v. Ramanathan Chettiar{1),
Periakaruppan  Chetty v. Chidambara  Tambiran(3).
The form of proclamation (Form 29, Appendix W)
contains the words “Property of the judgment-debtor
above named “——which shows-—that the property attached
is sold as his property liable in execution. Further the
ciw parle order ought to have been set aside wnder
Ovder TX, rule 13 ; See Sulbiah Naicker v. Romanaihan
Chettior(1).

T 8. Bamaswamt Ayyar for the respondent.-~—Orders
for settlement of sale prdclmnation are not judicial
orders. See Swagami Achi v. Subrahmania Adyyar(4).
In any event, the order on the application for settlement
of sale preclamation is not res judieata, as the petition
did not raise the question of liability of the property for
attachment but only concerned itself with the details of
the terms of sale proclamation. It assumed the liability
for sale under a previous order for which there was
admittedly no notice,

JUDGMENT.

Somwask, C.J.—'The present appellant is the decree-
holder. The respondent is the legal personal represen-
tative of 2 brother of the judgment-debtor who had been
brought upon the record for the purpose of execution.
An application had been made for attachment of the move.

able property of the original defendant, the judgment-

(1) (191%) TL.R., 87 Mad., 462 at 475.  (2) (1882) LL.R., 8 Cale, 51 (P.C.\.
(8) (1916) 83 1.C., 443, (4) (1904) I.L.B., 27 Mad., 259 (I.B.),

CHIDAM-
BARAN
CHETIL

o,
THEIVANAT
ANAMAL,

ScuwaAnE,
C.J.



CHIDAM-
BARAM
CHETTI
v,
TARIVANAL
AMmar,

SCHWABE,

J.

778 THE INDIAN LAW REPORTS [VOL. XUVI

debtor. Those proceedings had come to nothing by
reason of the fast that the present appellant failed to
find the necessary expenses. Within a year of those
proceedings, application was made for attachment of the
immoveable property. By veason of the operation of
Order XXI, rule 22, no notice of those proceedings was
required to be given to the representative of the judg-
ment-debtor and no notice was given. An application
was then made for the sale of the property and in due
course a notice for settling the sale proclamation, in form
No. 21 of appendix E of the Ceode of Civil Procedare,
wag issued. That notice stated that the decree-holder
had applied for a sale of the property and continued,
“ You are hereby formed that the 14th day of August
1920 has been fixed for the purpose of settling vhe
terms of the proclamation of sale.” That notice was
gerved by affixing in to some place alleged to be the
residence of the respondent. The respondent, who
alleges that he never reeeived the notice, did not attend
on the date fixed for settling the terms of the procla-.
mation. He was declared en parte and the terms of the
proclamation were settled in his absence. He then applied
to the District Munsif for she release of the property on
the ground that it was not liable to be attached. The
District Munsif dismissed that application, and on appeal
to the Subecrdivate Judge, the Subordinate Judge
remanded it to the District Munsif to enquive into the
facts as to whether or not the property was the property
of the judgment-debtor, hiolding that the notice of the
proceedings in which Le had been declared wr parte was
not properly served upon him, That raises an interest-
ing point as to whether or not it was open on these
proceedings to the Distriet Muusil or the Subordinate
Judge to discuss the question whether or not notice had
been properly served or whether it was necessary for
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the respondent to take sowme different form of proceed-
ings to challenge that notice, but, in the view we take of
another point in this case, it iz unnecessary for us to
express any opinion on that point.

The appellant contended that the question of the
ownership of this property was ies judicaln and that it
had been decided. or must be taken to have been decided,
on the hearing of the application for settling the terms
of the proclamation of sale. Under section 11 of the
Civil Procedure Code “no Court iz to fry any issue in
which the matter directly and substantially in issue has
been directly and substantially in issue in a former suit.”
Several cascs have decided that a matter must be taken
to have been substantially in issue in a former suit or
proceeding if the point was open and could have been
raised in the former proceedings. Iu this case the Res-
pondent had no notice at all that the matter of the owner-
ship of the property would or could come up for decision
on the hearing of the application for settlement of the
terms of the proclamation of sale. He did not even get
a drafs of the proposed terms. All that he was told was
that a certain date had been fixed for settling those terms,
and it would be a very remarkable thing if, on receipt of
such notice, it weve to follow that, if he did not attend on
that occasion, he must be taken to have attended and
raised the question whether or nob the property was the
property of the judgment-debtor. Our attention has been
called to no authority in snpport of that contention and it
seems to me to be quite wrong, because that was not the
time for discussing the question of the ownership of that
property, althongh it is possible that the Court would on
an application then made have listened to some argu-
ment on the point ; nor did the terms of the notice that
he got suggest that it was. Our attention has been
called to the case of Subbiah Naicker v. Rumanathan
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Chettiar(1). But I think, on this point, the whole of that
decision turns on these words; “Now the order of
August 1909 was no doubt an ez parte ovder bab it wag
passed after notice was issued to the 2nd defendant to.
show cause why such an order should not be passed and
alter the Court had satisfied itself on the affidavit and
the return of the process-server thah the uotice had been
duly served.”. If in this case the respondent had been
asked to show cause why the property should not be sold
the reasoning of that decision would apply, but in this
case by the formal notice that he got he was ot aghked
to show cause as to anything and he hadno intimation at
all that the matter would be open to him to raise or that
it would be discussed. Under those civcumstances I
cannot see that it is possible to hold that his non-
appearance on that occasion amounts te a decision
against him that the property was the property of the
judgment-debtor.

Our attention has also been called fio the decision of
the Full Bench of this Courtin Sizagami dcki v. Subrah-
manie Ayyar(2) that what takes place on the hearing of
the application to settle the terms of the proclamation of
sale is more of an administrative character than judicinl,
and that therefore no appeal lies against the decision of a
Court on that occasion as to what that proclamation is to
contain. That being the decision of the Full Bench,
unless it is possible to say that part of what takes place
on that oceasion is judicial and part adminisivative, it
would be a strong ground for contending that the matter
cannot be res judicata by reason of the non-attendance
ab a sitting of the Court, such sitting being held for
administrative and not judieial purposes.

I desire to say that our decision in this case must be -
taken tobe confined to the particular factsof this case,

(1j (1914) LL.B., 37 Mad,, 462 at 475, (2) (1904) LL.R,, 27 Mad,, 250 (F'.B,).
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that is to say, that where you have nothing more than
the non-attendance at the hearing of an apphcaﬂou to
settle the terms of a sale proclamation, the respondent
cannot be taken to be estopped by reason of that non-
attendance on the principle of res judicata from thereafter
denying the lability of the property to ezecation.

On these grounds I think the Suobordinate Judge was
right in remanding this case to the Disirict Munsif. The
result will be that this case must go back to the
Referring Bench with that direction.

" Oszowienp, J.—I agree. As one of fhe Relerring
J udcrqu T add that, speaking for myscelf, [ am now clear
that in stating the effect of the obligation imposed by
the notice to Kandasami, we had not sufficient regard to
the fact that it was given in proceedings which crigina-
ted without notice to him of the attachment.

Rasesar, J.—Ilagree: but I wishto add afew words.
The leading decision on the application of the principle of
res judicata to execution proceedingsis the decision of the
Privy Council in Mungnl Pershad Dighit v. Grijo Khaut
Lahiri(1). Tt was heldin that case that, if after notice,
a decigion was passed on an exccution petition, it would
not be open to parties to object to that decision when a
subsequent application is presented. In applying that
case a Beneh of this Court in Subramawic Ayyar v.
ARaja; Bajeswara Dorai(2) at p. 1026 say, © One principle
seemsto be clear, and thatis, that the party who is sought
to be affected by the bar of res judicatn shonld have notice
of the point which is likely to be decided against him and
should have an opportunity of putting forward his
contentions against such a decision. In the present case
no notice went to the respondents to show cause why
they should not be brought -on the record as the legal
representatives of the deceased judgment-debtor for the

(1) (1862) L.L.R., 8 Cale., 51 (B.0.), (2) (1917) LL.K., 40 Mad., 1018,
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Cavan- purpose of execution. They had no nofice that any
A P

cuerrt particular property was going to be attached. We must
Tumvanar therefore overrale this plea.” I entirely agree with the.
AMMAL, . . .

—— " principle underlying these remarks. Another example

of the application of this principle 1s the decision in

Sheil Budan v. Ramachandra Bujungaya(l). Notice to

the judgment-debtor to be present at the settlement of the

terms of the proclamation caunot be regarded as raising

the question of the hiability of the property to be aftach-

ed and therefore 16 cannot be said that the judgment-

debtor was invited to object to that attachment. Thatr

being so, the order that followed cannot be regarded as

an implied adjudication that the property was correctly
attached. I agree with the order proposed.

K.R.

APPELLATE CIVIL—I'ULL BENCH.

Before Sir Walter Salis Schwabe, Kt., K.CO., Chief Justice,
Mr. Justice Oldfietd and Mr. Justice Raineswi.
Mgt RAJAGOPALA NAIDU, Fumsr Prarnyier (Peririonss),
April 10,

Te
RAMASUBRAMANIA AYYAR awp avorueg (DeveNpanrs)
Resvoxpenes.®

Cowrt Fees Act (VIL of 1870), scc. T (V) (e)—Temple—Suit for
possession of—Value of temple for purpose of Couwrt Fees
Act—Temple, whether o house— Murket-value, meaning of—
Temple, whether has a market-value— Valuation, bused on
value of materials used for the bilding, whether proper.

A temple, which is devoted absolutely and In perpetuity to
religions purposes, even if it is fo be regarded as a house, has no
market-value within the terms of seetion 7, claunse V (e) of the

(1) (1887) I.L.K., 11 Bom., 587.
* Civil Revision Petition No. 288 of 1922.



