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a p p e l l a t e  0RIM1NAT.---T^^ULL b e n c i l

Before Sir Walter Salts Srhwahc, Kt.^K.O.^ GJiief JiiMice, 
Mr. Justice Oldfield^ Mr. Justice Bo/snesam, Mr. JiidiG/' 

DeraAos.s and Mr. Justice Coleridge.

192S, PONNIJSAMT ODAYa K and thrkr otrrhs (Acch.skd),
P k t i t j o n h 'b s ,

V.

R A M ASAM Y  THATHA.N (Oomplainant), REapONDUNT *

Criminal ProDfHhire Cade {Act  F o f  1898)^ ss. 342, 242,. 256, 
289 and 461 — S'limmons ca,ses— Trial— .lyiity o f Court to 
que.Hio}i accused generally on the case— Po’o^:iision, whether 
applicahle to su-mmons cas-ê i— CaUifig on the accused fo r  his 
defence— Entering on his ihfence—̂ Uearing the accused— Call
ing on the accused fo r  his defiyn.co, found in sectiom  256 afid 
289, hut not in Ghaptei' X X — Effect of.

T ie  maiidatoiw provisions of section 342 of tlie Criminal 
Procedare Code ( A c t Y  o[ 1898), which require the Court to; 
queation the acctised generally on the case after the examination 
of the prosecution witnesses, do not apply to trials in suramons 
cases.

The use of the expression “ before the accused is called on 
for his defence,”  in section ,342 itself, as well as in section, 
256 relating to ti'ia-ls in warrant cases and in section 289 relating;- 
to trials in sessions cases, and the absence of auch an expression 
in the sections relating to trials in summons cases under 
Chapter X X  of the Code, show that the provisions of section 342 
in question are uot intended to apply to summons cases.

Prtition under sectior-s 436 and 439 of the Criminal 
Procedure Code, praying tbe High Court to revise the 
judgment of Khan Sahib B. Mfhi-tjd-din’ K han Lodt 
S a h ib  B a h a p u b , the Subdivisional First-class Magistrate,'

 ̂ Oviminal Revision Case No. Gi-il of 1923.



Mayavaram, in Criminal Appeal No. 2! of 1922,
' . 5 _ ’  O d a y a r

preferred against the conviction and sentence of -y-rp, „  T O -  RaMasamyi .  IV. VenisAswAMi RaOj tne otationary Second-class Thathan.
Magistrate, Majavarara, in Calendar Case No. 275 of 
1921.

The petitioners -witli seven others were charged with 
rioting under section 143 of the Indian Penal Code, and 
convicted by the Stationary Second-class Mngistrate of 
Mayavaram and fined Rs. 10 each. The petitioners 
appealed against their conviction and sentence, but the 
appellate Magistrate confirmed the same. The peti
tioners contended, before the Appellate Court, infer aliâ  
that their conviction was bad in law on the ground that 
the trial Court did not question the accused generally on 
the case after the examination of the witnesses for the 
prosecution, as required by section 342 of the Criminal 
Procedure Code, though the trial before him was in a 
summons case under Chapter XX of the Code. The 
Appellate Magistrate observed that this was a trial in a 
summons case, that the trial Magistrate had examined 
the accused under section 242 at the commencement, 
that the accused had engaged a pleader throughout the 
trial and that, as soon as the prosecution witnesses were 
examined and before proceeding further, the trial Court 
had called on the pleader to have -his say against the 
evidence and the pleader had argued upon it,” and that 
it was only thereafter that the accused (appellants) had 
entered upon their defence. He also found that there 
was no prejudice to the accused caused by the procedure 
followed. He therefore declined to quash the conviction 
on this legal ground and confirmed the conviction and 
sentence. Against this decision, the accused preferred 
a Criminal Revision Petition to the High Court. The 
case came on for hearing before Odgers, J., who referred 
the case to a Bench for disposal as the case involved an
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it^portant point of law; the case was subsequently 
„ ordered by tlie C hief  Jcstioe and Odgeks, J., to be
E aMASAMT
tbathan. posted before a Full Bench.

On t h i s  R e f e r e n c e  :—

K. Bdshijain Ayyamgar for petitioners.—Chapter XX  ̂
Criminal Procedure Code, deals with procedure in 
the trial ol; summons cases. Chapter XXI deals 
with warrant cases, Chapter XXII with summary 
trials, Chapter XXIII with sessions trials, and 
Chapter XXIV with general provisions which are primâ  
facie applicable to all trials. Section 342 is applicable 
to summons cases, as well as to warrant cases. The 
very same considerations that apply to warrant cases 
apply to sammons cases, the general provisions of 
section 342 must be applied if it is not inconsistent with 
the procedure in summons cases. In summons cases, 
the accused enters on his defence only when witnesses 
for defence are called, not when he pleads guilty or not 
guilty under section 242 oE the Code. Pleading is not 
entering on defence either in summons cases or warrant 
cases. There is nothing in section 242 and other sections 
in Chapter XX tn prevent the application of section 342. 
The hearing of the accused provided in section 242 in 
summons cases is not e/Mhisive of the questioning prescrib
ed in section 342 but cumulative. The expression "  If 
lie thinks fit in section 245 only applies to cases of 
acquittal and does not exclude section 342. Reference 
was made to Emperor v. Fernandea(l), Emimvr v. Gulab- 

Oulam Basul v. The King Minperor(S), Uaghu 
Bhumij V. The King Emperor(4<), Muhammad BakJish, y . 

BmperoT{b), Farmeshioar Lai Mitter v. Emperor{6), 
Criminal Revision Petition No. 492 of 1922 (jper
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W a lla c e , J») Griiuinal Uemslon Petition No. 738 of 
1922 (per A y lin g , J.) ^ ̂ / Ramasamy

Hearing tlie accused under section 242 is not the thathan,
same thing as questioning tlie accused on tlie case. Tlie
object of th.0 legislature is that the Court should have a 
direct communication with tlie accused on the case, apart 
from any argument.

Puhlic Prosi‘Cti,for (/. (7, Adain\—There are two 
points. Firstly section 34-2 was not intended to apply 
to summons cases; secondly, if section 342 does apply, 
it should be made to apply in a, workable way. (1)
The applicability of section 342 depends upon “  the 
accused being called on for his defence or to enter upon 
kis defence.” Section S42 refers to accused being 
called on for his defence.” Similar language is used in 
section 289 (sessions trials) and in section 26(3 (trial 
in warrant cases). That the Code makes a distinction 
between the two procedures hearing the accused ” 
and entering on defence ” is shown by section 451 
which draws the contrast between them. Section 451, 
clauses (1) and (2) shows that section 342 is not appli
cable to summons cases, where there is no calling upon 
the accused for, or to enter on, his defence.

Assuming section 342 applied to summons cases, it 
'must be applied in a modified and workable way as may 
be necessary, i.e., defence should be deemed to begin 
when the accused is asked to show cause under 
section 242. In this case the accused was asked what 
he had to say.

J U D a M B N T .

SoHWABE, C.J.—This Criminal Revision Case has sohwabk,
C Jbeen referred to the Full Bench on the question 

whether in summons cases the provisions of section 342 
of the Code of Criminal Procedure are to be applied,
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poNNusAMY If. -îc; the C oiirt boiuicl, fo r  th e  purpoBe o f en a b lin g
U D A T A R  ■’  . J- i  O

'j’* the accused to explam the circumstances appearing in 
Thathan. the evidence against him, to question him generally on 

the case after the witnesses for the proaecation have 
been examined and before he is called on for his 
defence. The inconYenience of this course is manifest 
in view of the provisions of section 364 of the Code of 
Criminal Procedure which require the taking down of 
any such question in fall in the language in which the 
accused is examined, or, where that is not practicable, 
in the language of the Court or in English, and that 
the record shall be shown or read to him and, if neces
sary, interpreted. The great majority o£ summons 
cases are of a petty nature and a strict application of 
the section must necessarily involve a consumption of 
a large amount of judicial time. We are reliably in
formed that it would involve a considerable increase in 
the Magistracy and that, in 'fact, the section has in 
pra(5tice in this Presidency not been treated as applying 
to summons cases. In Madras there is no authority ors" 
the point except that in two recent cases single judges 
have felt themselves bound to hold that the section 
does apply by reason of the decisions of the Benches of 
other Courts referred to below. In other Courts there 
is considerable weight of judicial authority in favour oi 
the application of the section. hi. Emperor v. Farnmi^ 
dez(l), Shah and Crump, JJ., gave a direct 'decision 
on the point and it was followed in JSmperor v, Gnlah- 
jan(2), by Maoleod, C.J., and Shah, J., the former 
pointing out the inconvenience and suggesting legisla
tion as a remedy. In EagJm Bhumij v. The King 
BrnpeTor[^), in which the point was unnecessary for 
decision as it was a sessions case, Sultan Ahmbp, J.,-

(1) (1921) I L,R., -ir. B-.m,, 672. (2) (1922) I.L.R., 46 Bmn , 441,
(3) (1920) 5 rat-,. L.J., 430.



held that the application of section 342 was obhgatoiy 
in sessions cases and expressed the opinion that it did 
not apply to summons cases for reasons which I will thathan. 
refer to later, Mullick. J., lioldino; that the section Schwabe,

C Jwas not obligatory in sessions cases stated that he 
'failed to see any difference between warrant and 
summons cases. On this case being referred to Jwala 
Peasad, j . ,  he held that it was obligatory in sessions 
cases and was clearly of opinion that it applied to 

-summons cases. In Gulain Rasul v. The King Em- 
]jeror(l), A d ami and BucknilLs JJ., held that the section 
applied to summons cases. Emj>sror v. Feruam]esi(2)  ̂
had been reported in the meantime and the Court simply 
followed that decision. This case has also been followed 
by single judges in Lahore in Mihlimnmiad Bahhsh v.

and in Patna in Parmeshwcvr Lall Mitter y .  
Empero7'(4i). It is open to this Bench to take a different 
view and we have to consider the matter for ourselves, 
of course, giving due weight to the authorities quoted 
above. Section 342 is one of the general provisions as 
to inquiries and trials, contained in Chapter XXIV, and, 
being a general provision, it must be applied to all cases, 
unless the special sections dealing with particular cases 
indicate that it is not intended to apply to them, or 
unless the words of the section itself give such indi
cation. In my judgment, both these grounds of 
exception are to be found in respect of summons cases.
Looking at section 342 it is a condition that the 
questioning directed is to take place before the accused 
is called on for his defence. The calling on the accused 
for his defence has a definite meaning both in sessions 
and warrant cases under sections 289 and 256, but 
when examining (chapter XX containing the provisions
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O d a y a i ;

EAMASiMY
THAT3UN.

S c h w a  EE, 
CJ.

poNxvuBAMir applying to summons cases, the expression is not used» 
Tlie prisoner in tliese cases does not “ enter on his 
defence ” but the Magistrate is bonnd “  to hear thef 
accused.” That this distinction in phraseology is deli
berate is clear from an examination of section 451 
relating to the trials of European British subjects which 
reefersj in summons cases, to a time before he is heard in 
his defence tinder section 244 and, in waiTant cases, to 
a time before he enters on his defence under section 256. 
[See on this point the judgment of Hultan Ahmkd, J., 
in UagJtu BJi.uniij y . The King Eniperor{{).'] In my judg
ment, the proper interpretation to be put upon section 342 
by reason of these words is that it is to apply only to 
those cases where under other sections of the Code the 
prisoner is to be called on for his defence. Again 
Chapter XX provides a complete procedure for the 
hearing of summons cases. Under section 242 the 
accused is asked if he has any cause to show why he 
should not be convicted; but there is no sort of 
preliminary inquiry before framing a chargej as is the 
case iu warrant cases, and before a case is committed 
to Sessions. Then under section 244 the Magistrate 
must hear the complainant and take all such evidence 
as may be produced in. support of the prosecution and 
also hear the accused and take all such evidence as he 
produces in his defence. Under section 245 after 
taiing this evidence and such further evidence (if any) 
as he may cause to be produced, and (if he thinks fit) 
examining the accused he must give his decision. It is 
difficult to see where in these sections a formal exami
nation under section 342 is to come in. It would have 
to be read in somewhere in section 244 and it would be 
remarkable that, if section 342 was intended to be
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applied to summons cases, the Legislature siiould not 
liave said at wliat staŝ e in tlie application of sections «•

E a.m a s a m y
4̂1:, and 245 this further formal examination is to thathan. 

take place. I do not f«el bound to read the provisions Schwabe,
of section 342 as intervening in the middle of the 
operation of these ŝections, and in my judgment, it has 
no application to summons cases. It is perhaps worth 
observing that in summons cases there is no objection 
to a Magisti’ate questioning the accused generally for 
the purpose of enabling him to explain the circumstances 
appearing in the evidence against him, and in com
plicated cases especially where the accused is not 
represented by Counsel, it is a desirable course notwith
standing that it is not obligatory.

As to the other points raised, this Criminal Be vision 
Case with this direction will be referred to the Referring 
Bench for disposal.

O ldfield , J.— I agree. The authorities referred to Oldfield, j. 
in the judgment just delivered seem to me to proceed, 
implicitly or explicitly, on two assumptions, which, with 
all respect, I  cannot follow;— that the entry by the 
accused on his defence, referred to in section 342 of the 
Code of Criminal Procedure, is identifiable with the 
hearing of the accused, referred to in Chapter XX, and 
that the language used in the section is applicable at all 
to summons case procedure. With all deference to my 
Lord, I am not sure that the separate references in 
section 451 to accused being heard in summons cases 
and entering on his defence in warrant cases assist the 
argument. For it is not clear that they correspond with 
more than the draftsman’s adherence in 1884, when 
that part of the Code was amended, to the wording of 
the other portions now under construction. It is, how
ever, in my opinion, sufficient that the distinction to be 
inferred from the different woi*ding used in each of
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poN'NL'sjMv those portions can easily be drawn, tlio tearing of the
OllAVAR P ■ 1 IT

V. accused under section 244  referring to the general near-
TiiATHiN- in O', to which he or his vakil on his behalf is entitled in, to"

ommD, j. the coarse of the trial. His entry on his defence under 
summons case procedure takes place earlier, when under 
section 242, after the partionlars of the offence have 
been stated to him, he is asked if he has any cause to 
show why he should D.ot be convicted. But, as the 
witnesses for the prosecution have not then been 
examined, there can be no question then or latt'r of the 
requirements of section 342 having been fulfilled.

iumesam, j. Ramesam, J.— I agree with the judgment of the
learned Chief Justice.

detauoss,J. Dbvadoss, j .— I agree with the judgment of the
learned Chief Justice.

Goleriuge, ColeeidgEj J. I agree.
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A P P E L L A T E  C R I M I N A 1 .- -F U L L  B E N C H .

Before Sir Walter Salis Sclmahe, Kt.̂  K.O., Ghief Judies  ̂
Mr. Justice Oldfield, Mr. Justice Bamesamoy Mr. Justice 

Devadoss and Mr. Justice Coleridge.
1923, DHARM A SINGH (Accuskd), Petitionee,

A pril 'ik
----------------- - w,

KINGr-l!)MPJi]ROE ( O o m p l a i n a n t )^ R e s p o n 'd r n t .*

Criminal Procedure Cod& (V  of Chap, X X II—Bummartj
trials o f mmmons canes— Sec. 342, Applicability of, to sim - 
niwry trials o f summons caj>‘es.

Tke provisions of section 342, Criminal Procedure C ode/ 
requiring tlie Court to examine the accused generally on. tbe ‘ 
oase after the examination, of th© prosecution witnesses, arei as

* Crirainal llevision Cass No, 894 of 1933,


