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PRIVY COUNCLL#

SUBBAIYA PANDARAM (Prassrirr), APPELLANT,
e

MAHAMMAD MUSTAPHA MARCAYAR, sinck

DEOBASED -AND orHERS (DrrExDANTS), RESPONDENTS.

[On Appeal 'Erom the High Court of Judicature at
Madras. |

Limitation—Addrerse possession—Hindw charilable endowment—
Decres decluring trust—DPossession continwing after decree—
liecovery of trust property-—Indinn Linmitation et (IX of
1908), s, 10, sch. I, arts, 134 and 144.

The appellant was trustee under a registered deed executed
by kis grandfather in 1890 endowing a chatram with immove-
able property. In 1898 the first respondent purchased part of
the property at a sale in execution of a decree against the
appellant’s father, the then trustee, for debts incurred by him;
the purchaser and the other respondents, who claimed under
him, had been in possessiou since that date. In 1904, in a suit
in which the first respondent was a defendant, the appellant
obtained a decree declaring the validiby of the trust. In 1913
the appellant sued the regspondents for possession of the pur-
_shased property.

Held thatthe decree of 1904 did not operate as res judicats
so as bo preclude the respondents from - asserting that the
property was now theirs, and that the suit was barred under
either article 134 or article 144 of the [ndian Limitation Act, 1908,
Schedule I; the decree merely emphasized the fact that the pur-
chaser’s possession was adverse. I'urther, the exception in
section 10 of that Act ghows that a claim to recover trust
property from an assignee for valuable consideration with notice
_can be defeated by adverse possession.

# Present,: Lord BuckmastEr, Lord Dunkmiy, Lord Carson, Sir Joy Epax
and Lovd SanvieeN.
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Ishwar Shyam Chund Jiw v. Ram Kanai Ghose (1911)
LL.R., 38 Cale, 526 (P.C.) and Vidya Varutht v. Bulusaui
dyyar (1921) LL.R., 44 Mad., 831 (P.C.), distingnished.

Judgment of the High Court aftirmed.

Avppat, (No. 84 of 1920) from a judgment and a decree
of the High Court (31st August 1916) affirming a decree
of the temporary Subordinate Judge of Tanjore.

The suit was brought by the appellant in 1913
against the respondeuts for possession of immoveable
property which had been dedicated to the endowment.of
a food chatram and other charitable objects by deeds"
of trust executed in 1890 by the appellant’s omnd-
father. The first respondent had purchased in 1893 at
a sale in execution of a decres against the appellant’s
father ; the purchaser and the other vespondents who
claimed under him had since been in possession. In
1904, in a suit to which the first respondent had been
joined as a party at his own request, a decreo had been
made dcelanno* bhe \mhdx y of thm 'm ust, but no stepa

suit. The facts are more ful]y sfated in the ]udorment

The temporary Subordinate Judge of Tanjore dismis-

" sed the suit on the ground that it was barred by limita-

tion, and that decision was affirmed, on appeal to the
High Court, by Avimve and Sminivasa Ayvancawr, JJ.
Keniworthy  Brown for the appellant.—'The pur-
chaser was a party to the suit in which the decree
of 1904 was obbained by the appellant and _gannot,
deny the existence of the trust as affecting the property ;
the TESORUENES COMSBARONEy  cannot allege that they
subsequently held adversely to the appellant trustee:
Nusrat Ullah v. Mujib Ullsh(1).  Further the statusory
period only ran against the appellant from the time~
when he became entitled to pos%e%sion as trustee, and

(I) (1891)ILR 13 All, 309, 315.
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that way within 12 years of vhe suit: Vidya Varuthi
v. Balusaud dyyar(l), Ishwaer Shyoin Chand Jiv v. Bam
Kanai Ghose(2).

De Grugyther, K.C., and Dube for the respondent.—The
decree of 1004 did not prevent the purchaser’s pos-
session from continuning to be adverse; Singaravelu
Mudaliar v. Clolil:a Mudaliar(3). The time limited for
executing that decree has long since passed. The period
of limitation for the present suit ran against the
“successive trustees : Gmanasembanda Pandara Sannadli
v. Velu Pandaram(t), Trimbak Bawe v. Narayan
Duaiww(5). 'The decisions of the Board referred to by
the appellant on this point are distinguishable; they
related to mukarari leases which were valid for the
lifetime of the grantor. [f section 10 of the Limitation
Act applies the purchaser was an assignee for valuable
consideration and the ordinary rules of limitation apply :
Chintamont Muhupatre v. Sarup Se(6). The suit was
‘barred by article 134 and by article 144 ; it was also
barved by article 11, having regard to sections 280, 283
of the Code of Civil Procedure, 1882,

Kenworthy Brown in reply.—In Singaraveln Muwdalio
v. Ohokka Mudaliyar(3), there had not been, as in this
case, a decree declaring that the property was subject to
a trust. In Guanasembande Pundara Sawnadhi v. Vel
Pandaram(-t), the claim was not contrary to the trust,
but an adverse claim to the trustee. Both cases are
‘therefore distinguishable.

The JUDGMENT of their Lordships was deli-
vered by

(1) (1921) LL.R., 44 Mad,, 881 (P.C.)5 L.R., 48 LA, 802, 318,
(2) (1811) 1L.R,, 88 Cale., 526 (P.C.); L.R., 38 LA, 76
(8) (1922) 43 M., 1.3, 737.
(4) (1900) I.LR., 23 Mad., 271 (P.C.); L.R., 27 LA., (9, 76.
(5) (1883) LLR.,7 Bom., 188, (6) (1888) LL.R., 15 Cule., 703,

56-4

SUBBAIYA
PaNDARaM
v.
MaHaMMAD
MUsTAPHA
M ARCAYAR.



SusBaiya
PANDARAM
v,

MAgAMMAD

MUSTAPHA
M ARCATAR.

Lord

BUCKMASTER.

154 THE INDIAN LAW REPORTS [VOL. XLVI

Lord Boexaasrer.—The real question in this appeal
it whether the suit is barred by the operation of the
Indian Timitation Act.

It was instituted by the Appellant to recover, as
against a purchaser under an execution sale and those
who claimed under him, certain property which had by
two deeds dated the 21st February 1890 and the 13th
December 1894 been devoted to charitable purposes.
The first of these two documents declared that the heirs
of the settlor in the order of primogeniture should bé’
trustees and conduct the said charities. The settlor
died in 1895, leaving him surviving his widow and |
Arunachellam, his only son. Arunachellam is the father
of the present appellant. He was trustee of the charity
and baving become involved in debt, one of his creditors
sned him and obtained a decree in execution of which
the endowments of the charity were attached. The
settlor’s widow, on behalf of the appellant who was then.
an infant, filed au objection to the uttachiment, but it
was dismissed on the ground that during the lifetime of
the appellant’s father he had no locus standi. In the
same year another suit was instituted by the minor
acting through the same next friend seeking to establish
the validity of both the deeds, and while this suit was
pending, the property was brought to sale under th~
decree against Arunachellam on the 22nd March 1898,
1t was purchased by Maracayar who is since deceased,
and whose legal personal representatives are tlie respond-
ents Nos. 4 to 8 of this appeal; the sale was confirmed
on the 11th Aungust 1898, and delivery of possession

‘was made to the purchaser, the settlor’s widow heing

removed from possession. From that day until the

institution of these proceedings, the purchaser and those
claiming under him have been in uninterrupted posses-

gion of the property.
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On the 31st December 1900, it was declared in the
second suit of 1897 (1) that the plOpr‘thS, including
those seized under the execution sale, formed a trust

estate for the purpose specified in the deed. On the 9th
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Novemper 1911, the appellant, who had come of age on Buokisstes.

the 6th August 1910, petitioned the District Court
asking for leave fo bring a suit to remove Arunachellam
{rom the office of trustee, and such leave was granted; the
suit for removal was accordingly ingtituted and on the
21st July 1913, a decree was obtained removing Aruna-
‘chellam, and the appellant succeeded as trustee. The
present suit was theu brought on the 23rd July 1913, to
recover the property. Both the learned Judge, before
whom the matter first came, and the learned Judges of
the High Court have decided against the appellant but
on different grounds: the result of the decisions was,
however, in their Lordships’ opinion, correct.

’E__}_}:ﬂ?ﬁ\ is no doubt that whatever period of limitation
be assig ned the fui‘ period had run before these proceed-

st

ings weru mstltuted un]egs it could be alleged that by
Vi Lﬁﬁé‘ of the proceedings to which rcference has been
made, there was some interruption in the period.
Now the real argument in favour of the appellant
wag that in the presence of the purchaser it was declared
L}?}Epelty was, in fact trtlwropcrty, and it is suggesned_
that this effects res judicata ag against the respondents
and prevents them from now asserting that the property
is their own, Their Lordships do not think that the
decree had that effect. At the moment when it was
passed the possession of the purchaser was adverse, and
the declaration that the property had been properly
made subject to a trust disposition, and therefore ought

(1) The respondent Maracayar, after his purchase, was joined as a defsndant
to that suit on his own application.
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not to have been seized, did not disturb or affect the

quality of his possession; it merely emphasised the fact

that it was adverse. No further step was taken in
consequence of that declaration until the present
proceedings were instituted, when it was too late.

A further argument has been put forward to the
effect that the Statute of Limitation begins to run afresh
as each new trustee succeeds to the office, and in support
of that view reliance is placed onthe case of Ishwar
Shyam Chand. Jin v. Ram Kanat Ghose(l), and on the
case of Vidya Varuthi v. DBalusami Ayyar(2), but
these authorities do not assist the appellant. In each
case they relate to the effect of an attempt on the
part of a trustee to dispose of the property by a perma-
nent mukarari lease. This he has no power to do,
though he is at liberty to dispose of it during the period
of his life and a grant made for a longer period is good,
but good only to the extent of his own life interest. It
follows, therefore, that possession during his life is not
adverse, and that upon his death the succeeding trustee
would be at liberty to - institute proceedings to recover
the estate, and the statute would only run against him
as from the time when he assumed the office. Such an
argument has no relation to the case where, as here.
property has been acquired under an execution sale s
possession retained throughout. Their iordships sire;
therefore, of opinion that this suit is barred either under
article 134 or 144 of the first schedule to the Limita-
tion Act. The former fixes the period as 12 years where
the suit is to recover possession of immoveable property
conveyed or bequeathed in trust or mortgaged and after-
wards transferred by the trustee or mortgagee for a
valuable consideration ; and the latter assigns the same

(1) (111) LL.R., 88 Cale., 526 (P.C.); I..R., 38 1.A., 70.
(2) (1921) LL.R., 44 Mad,, 831 (P.C.): L%, 48 LA ., 302,
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period where the claim is for possession of immeveable
property or any interest therein not thereby otherwise
specially provided for.

This is not, in fact, a transfer by the trustee himself
for a valuable conmdemtlon, though there is little
difference in principle between a transfer under an
adverse execution and a sale by the trustee himself, but
dmred:}pdmo that altlcle, article 144 covers the exact
case. [Further, section 10 of the Limitation Act appears
,wlso to contemphte the exact posﬂnon it 13 in these
terms :—

“10. Notwithstanding anything hereinbefore contained, no
suit against a person in whom property has become vested in
trust for any specific purpose, or against bis legal representa-
tives or assigns (not being assigns for valuable consideration),
for the purpose of following in his or their hands such property,
or the proceeds thereof, or for an account of such property or
proceeds, shall he barred by any length of time.”

and it shows that, where it is sought to follow trust
property, as in the present case, on the ground that the
person in possession knew that it was trust estate, the
claim is not barred, excepting in a case of assigns for
valuable consideration, and the exception shows that in
that event the claim may be defeated by adverse posses-
sion. The purchaser in the present case is clearly
‘within the terms of the exception, and consequently he
18 not prevented, by reason of the fact that the property
was to his knowledge trust property after the date of
the decree, from relying on the provisions of the statute
which limit the time within which suits must be brought
for recovery.

Their Lordships will therefore humbly advise His
Majesty that the appeal should be dismissed with costs.

Solicitor for appellant : Douglas Grant.

Solicitor for respondents : T. L. Wilson § Co.
ADM.T.
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