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APPELLATE CRIMINAL.

Before Mr. Justice Ayling and Mr. Justice Odgers.
1923EAMAMMA ( C o m p l a i n a n t ) ,  P e t i t i o n e r ,  M arch  i s .

V ,

G U R X J N A T H A M  ( A c c u se d ) ,  E,e s p o n d in t . *

Proceedings under section I, Workmen’s Breach of Contract Act 
(X I I I  of 1859), not criminal proceedings— Absence of com- 
plainant—-Dismissal of coni'plaint— Power of Magistrate to 
review his order.

A  Magistrate’s proceediugs under section 1 of the Workmen’s 
Breach of Contract Act up to the stage of his passing an order 
for repayment or performance under section 2 of the Act are not 
proceedings under the Criminal Procedure Code and hence if 
owing to the absence of the petitioner on any occasion before 
the passing of an order under section 2, the Magistrate dismisses 
the complaint, it is not an acquittal under section 247^ Criminal 
Procedure Code, but is merely a dismissal of the complaint which 
the Magistrate can review. Hussaina Beari v. King-Emperor, 
(1920) I.L .R ., 43 Mad., 443 and Averam Das Mochi v. Abdul 
EaUm, (1900) I.L .E ., 27 Calc., 131, followed Girish Chandra 
Das V . Bhusan Das, (1919) I.L .K ., 46 Calc., 867, not followed.

P e t i t i o n s  under sections 435 and 439 of the Code of 
Criminal Procedure of 1898, and section 107 of the 
Government of India Act praying the High. Court to 
revise the order of the Court of the Stationary Suh- 
Magistrate of Kovur, Nellore district, dated 29th day of 
October 1921, in Calendar Case JSFo. 329 of 1921.

The facts are given in the Judgment.
8. Banganadha Ayyar for petitioner.
F. L. Mhimj for the Puhlic Prosecutor.

* Criminal Kevision Case No, 333 of 1922 and Criminal Eevision PetiMon
Ko. 290 of 1922.



ramamma The Judgment of the Court was delivered by
Gubunatham. Aylinq, J.—Tlie petitioner in tliis case lias filed a
Ayiing, j. complaint under section 1 of the Workmen’s Breach of. 

Contract Act against the respondent before the Stationary 
Sub-Magistrate, Kovur, and that officer proceeded m 
hear and determine the case as provided in the Act. On 
one of the dates of hearing, the petitioner was absent and 
the Magistrate thereupon passed an. order purporting to 
acquit the respondent under section 247 of the Criminal 
Procedure Code. The petitioner subsequently applied 
to the Magistrate to review the order of acquittal and to 
proceed with the trial from the stage at which the case 
■was thrown out. The Magistrate held that he had no 
power under the Criminal Procedure Code to review an 
order of acquittal under section 247 and accordingly dis­
missed the petition. Against that dismissal the present 
revision is preferred.

In our opinion the Magistrate’s view was wrong. It 
has been held by this Court in Hassaina Beari v. King 
Emperor(l), that the Magistrate’s proceedings under the 
Workmen’s Breach of Contract Act up to the stage of the 
passage of an order by the Magistrate for repayment or 
performance under section (2) are not criminal proceed­
ings at all, and this is also the view taken in Emperor v. 
I)hondii{2). If the proceedings are not criminal proceed­
ings, it is difficult to see how the procedure can be 
regulated by Chapter XX of the Criminal Procedure 
Code or how section 247 of the Code can be held to 
apply. Mr. Ethiraj, who argued the case for the Public 
Prosecutor, suggested tliat the definition of “  summons 
case ” in the Code as “ a case relating to an offence and 
not beiog a warrant case ” would' cover proceedings 
leading up to an offence (i.e., disobedience to a Magia-
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trate’s order), wliicli has Eot been Gommitt.ed at tlie time Rahamma 
when tlie proceedings were initiated ; but ifc seems to us gdroisatham, 
that that would be an unwarrantable stretch of the defi- j.
nition. The rulingiii Hussonna Beari y. King-Emperor{1) 
is to the effect that no offence is committed until the work­
man disobeys the Magistrate’s order. In the second 
place Mr. Ethiraj asks, under what proyision of law the 
eug uiry contemplated by the Act can be conducted at all, 
if not ander the Criminal Procedure Code? We think 
the answer to it is contained in. the closing words of 
section 1 of the Act, wliicli empowers the Magistrate 
to ‘̂ hear and determine the case.” This view is in accord­
ance with the judgment of the Calcutta High Court in 
Averam Das Mochi v. Ahclul Bahh7n{2), in which the 
learned. Judges have in fact held that the Criminal 
Procedure Code does not apply to the enquiry contem­
plated by section 1 of the Workmen’s Breach of Con­
tract Act. They say,

the learned pleader^ wlio a p p ea l ’ s for th.s petitioner, urges 
(1; that the evidence has not been properly recorded; and (2) 
that the Magistrate has written no judgment. He, however, has 
not been able to show us any section of Act X III  of 1859 or of 
the Criminal Proceduro Code, prescribing how eyidence in a 
case of this nature should be recorded or reqairing a judgment 
to be written.^’

These words imply that Chapter XX of the Criminal 
Procedure Code does not govern the case. We have been 
referred to a Calcutta case, Girisli Ghandra Das v. Bhusan 
Das{3), similar to the present case, in which the learned 
Judges apparently assumed that section 247 would apply, 
but the question of the applicability does not appear 
to have been raised in that case at all, nor was their 
attention drawn to the difficulty.
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Eauamma Xu our opinion, the enquiry directed by section 1 of 
G u ecnI th a m . tlie Workmen’s Breaoli of Contract Act cannot be held 

j  to be one under Chapter XX of the Criminal Procedure 
Code and the Magistrate’s order of acquittal was in effect 
not passed under that Chapter of the Code but was 
merely a dismissal of the complaint. Viewed in this 
light, there is nothing to prevent him from reviewing 
that order if he sees cause to do so. We must therefore 
set aside his dismissal of the petitioner’s review petition, 
dated 23 February 1922, and direct Hm to restore th.e 
petition to file and dispose of it according to law,

N.E.
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Before Mr. Justice Oldfield and Mr. Justice 
Venhatasulba Bao.

lyas, M A H A llA JA H  O P  JBYPOKB (P etitio n u iO, P e t iiio n b r ,
February 9.  ̂ '

SRI liA JA H  GANGARAJU B A H A D U R  a n l» e ig h t  o th er s  

( R e sp o n d e n t s) ;  R e sp o n d e n ts .*

Gav^am and Vizagapatani Agency Courts Act { X X I V  of 1830)—  
Rules X IV  and I I  (3) under— Gases •pending before such 
Agencij Gourts— Poiver of High Court to iransfer them to its 
file.

Under Rule X IV  of the rules of 1920 framed under the 
Ganjam and Vizagapatam Agency Courts Act (X X IV  of 1889) 
and under section 107 of the Government of India Act the High  
Court has power to transfer to its file cases pending before the 
Agency Commissioner. The High Court cannot transfer such 
cases to a District Court. Maharajah o f J By pore v. Papayyamma 
(1900) I.L .E .; 23 Mad.; 329, decided under the old rules of 
1840 is no longer law.

P e t it io n  praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased

* Ci'ffil Misoellaueous Petition No. 2076 of 1022,


