
land available for the enforcement of that right can Subraya 
arise, except incidentally and in case a default Krishna. 
takes place. Oldfield, J.

I concur in the opinion expressed by my Lord.
CouTTS T eottee, J.—-I am of the same opinion and j

have nothing to add*
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SPECIAL BENCH.

Before Mr. Justice Ay ling ̂ Mr. Justice Goutts Trotter 
and Mr. Justice Bamesam.

CHIEF OOMMISSIONEK, OP INCOME-TAX, 1923,
March 8.

M A D R A S j  fiE P E B R iN a  O f f i c e r ,

V .

D O R A IS W A M I AYYANQ-A.il a n d  b e o th e e s , A sse s se b s .*

Indian Income-tax Act [VIX of 1918), sec. 2 (12-A )— Regis­
tration of some members of a joint family as a firm—  
Partnertihip of some members hy a document — Liahiliiy o f the 
joint family to super-tax.

Registration of some members of a jojnfc family as a firm as 
defined in section 2 (12-A ) of the Indian Income-tax Act (V II  
of 1918) precludes the assessment of the family as an undivided 
family to super-tax on the income derived from tlie business of 
the firm unless the firm so registered has been shown to carry 
on its business on behalf and for the benefit of the joint family. 
Nor does mere constitution of a partnership between some mem­
bers of the family by a formal docament preclude the assessment 
of the income of the partnership to super-tas; as part of the in­
come of the undivided family, if the partnerahip is conducted on 
behalf of and for the benefit of the joint family.
C ase stated by the Secretary to the Chief Commis­
sioner of Income-tax, Madras, in his letter, dated 5th

« Keferred Case No. 14 of 1921.
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OiiiiF OoM- August 1921, S.T.A. No. 27, under section 6 of the
MISSION BE OF ®
Ingomb-tai Super-tax Act of 1920 read witli section 61 of tne 
doeaibwami Income-tax Act of 1918 for decision of tKe High. Court.
Ayya^gas.

In this case a joint Hindu family consisted of a
father and four sons. The four sons combined and
started a joint partnership business in 1907 and
executed a formal deed of partnership in November 
1920 and had it registered with tlie Collector and
Commissioner of Income-tax, Madras, in January 1921. 
The said officer issued the Certificate of Registration 
and declared it to have effect from 1st April 1920. 
He treated the income derived from partnership busi­
ness as income of the joint family and assessed the firm 
to super-tax. The firm objected to the assessment 
on the grounds that th.e firm’s business was no business 
of th.e joint family which, consisted of the father also, 
that the firm was a separate entity by itself, that the 
father was only a lender to the firm and that the 
income of the firm could not be added to the income of 
the joint family so as to enable the Income-tax Officer to 
assess the firm to super-tax. The firm also objected 
before the Income-tax Officer that being a registered 
firm it was not liable to super-tax. On these objections 
the Commissioner of Income-tax referred for decision to 
the High Court under section 6 of the Huper-tax Act 
(1920) read with section 51 of the Income-tax Act of 
1918 the two following questions ;—-

“ 1. Does tte registration of tlie brothers as a firm as 
defined by section 2 (12) of Acfc V II of 1918 preclude the 
assessment of the family as an undivided family to super-ta's: on 
the income derived from the business of the firm ?

2. If not, does the mere constitution of a partnership 
between some members of the family by a formal document pre­
clude the assessment of the income of the partnership to 3uper- 
tcbx as part of the income of the undivided family f ”



The neceasary facts not beinĉ  clear the High Court c b i e i  ̂ C om -
•J O »  mission KR OS

required the Commissioner to give more information after income-tax 
taking evidence. The Commissioner then sent his report Doeaiswami

ATYaNGAR,
■which, he wound up as follows ;~

“  On the whole, no adequate evidence has been adduced 
which would enable one to record a finding as a fact whether t,he 
original capital df the firm was wholly or ia p-rirt derived from 
joint family fund:^. It can only be inferred fi om the conduct of 
the assesaees and ali the circumstances ot the case that appellants 
intended to trade as a j int family and did trade as such/’

A. Krishnaswam i A yy a r  (with M. Subray a A yya r)  

for the assessee.—The firm is not liable to super-tax 
for the following reasons :—The tSuper-tax Act exempts 
registered firms from super-tax. The firm is not an asset 
of the family. The father has no concern with the 
business of the firm and he is a mere lender in respect of 
it. It is clear from Sudarsanam Maistri v. Narasimhulu 
Ma>stn(l), that when some only of the members of a
family are partners in a business or when a particular 
property is expressly agreed to be treated as partnership 
property, the incidents of joint family property do not 
apply to the partnership or the property. It is also clear 
from Appovier v. Rama Subha Aiyan(2) that in respect 
of a particular property the members of a family may 
by an agreement treat themselves as separated in status.
See also Run gun Monee JDossee v. KassinatJi Datt(S).
The finding given by the Commissioner is not against 
this view. There is no finding that the business belongs 
to the joint family.

Government Pleider (0. V. Anantalmslma Ayyar) for the 
Government. The question is one of fact. If the firm 
is really a business of the joint family it is liable to be 
assessed to super-tax though some members alone of 
the family constitute the firm and the firm is registered.
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(1) (1902) 25 Mad., 149 ab 158. (2) (1866) 11 75 at page 90.
(3) (1868) 13 W.a. (I'.B.), 78 (footnote).



Chief Com- j£ there is no dear finding on this point a finding mayMIPSI0NJ5K OF 0 X 0
iNGOMK-TAx be called for.

aTATIab/  The JUDGMENT of the Court was delivered by
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Trotter, J.cooTTs C ouTTS T e o t te b , J.—This is a case stated by the 
Chief CommissioQer of Income-tax to the High Court 
under section-51 of the Income-tax Act (VII of 1918) 
read with section 6 of the Super-tax Act, 1920. The 
qaestion for decision is whether the assessees who are 
the registered firm of M. Doraiswami Ayyariga.r and 
Brothers are assessable to super-tax as an undivided' 
Hindu family and the specific questions put to us are as 
follows :—

“ (1) Does the registration of the brothers as a firm as 
defined under section 2 (12) of Act V II of 1918 preclude the 
assessment ot the family as an undivided family to saper-tax 
on the income derived from the busiaess of this fii'm ?

“ 2. If not, does the jnere constitution of a partnership 
between some members of the family by a formal docament pre- 
clade the assessment of the income of the partnership to super­
tax as part of the income of the undivided family ?

When this case first came before us we thought it 
necessary to have more information than was afforded to 
us by the original case stated and therefore referred the 
case back for a finding: of fact as to whether the originalo o
capital of the firm was wholly or in part derived from 
joint family funds. The answer to that is to be. found 
in the Commissioner’s letter, dated the 5th of August 
1922, the concluding paragraph of which runs as 
follows ;—

“  On the whole no adequate evidence has been adduced 
which would enable one to record a finding as a fact whether 
the original capita) of the firm was wholly or in part derived 
from joint family funds/^

To that is appended the following statement:—
“  It can only be inferred from the conduct of the assessees. 

and all the circumstances of the case that appellants intended 
to trade as a joint family and did trade as such.'”



We desire to say with regard to this last statement P h i m  C o « -°  MISSIONSS OF
that it is in. no way relevant to anything that we referred In<̂ome-tax 
back to the Commissioner, that we decline to treat it as Doraiswami 
a finding of fact by which we are bound in framing our —

OoUTTSanswer to the questions referred to us. It appears to us TEorrKtt, j. 
to be a deduction of law from known circumstances 
rather than a finding of fact, but in any event, we dis­
regard it as being in no way called for in connexion 
with the matter that has been referred. In any event 
it is vitiated by the laxity of reasoning which led up to 
and is evidenced by, the language in paragraph (3) of 
the same document in which it is said that the four 
brothers practically ’ form the joint family.” A joint 
family consists of certain definite persons and any given 
individual must either be a member of it or not. The 
general legal position appears to us to be beyond doubt.
Members of a joint family may engage in trade in such a 
way as to embark on the adventure funds of the joint 
family and pledge its credit to their undertaking. On the 
other hand the members of a joint family may embark on 
a trade without involving the funds of the joint family 
in it, and in that event, their profits as traders would be 
self-acquisitions and the losses would not be recoverable 
from the joint family property. The members who 
actually take part in the trade may enter into a deed of 
partnership between themselves or between themselves 
and a stranger partner which of course would regulate 
their dealings inter se and with the stranger partner but 
need not necessarily affect the question as to whether 
and how far the property of the joint family is to be 
regarded as involved in the adventure. It is not con­
clusive to show that some funds of the joint family were 
invested in the trade ; because they might have been 
borrowed by the trading members as a loan of a definite 
sum to be repaid by the trading firm just as if it was a
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ceiBF Com- loan from strangers. In tlie present case the accountaMiSelONEB OP O
Income-tax appear to sKow that sucli a course has been pursued here 
doeaiswami and that the amounts adranced by Mr. M. Anantha-
A y t a n g a r ,

—  chariar, the father of the assessees and apparently the
QqIj TTS

Trottkr, j. manager of the joint family of which they are all 
admittedly members, were treated as a mere loan for the 
purpose of the business to be repaid with interest in the 
ordinary way and not as an indication that the business 
was conducted as a joint family business. But that is a 
question of fact and inference which is primarily at least 
for the determination of the Commissioner and not of this 
Court. We therefore answer the questions put to us in 
the only way we can answer them on the materials before 
us.

(1) Yes, unless the firm so registered has been shown 
to carry on its business on behalf of and for the benefit 
of the joint family,

(2) The answer is in accordance with the preceding 
answer.

The mere constitution of a partnership between some 
members of the family will not preclude the assessment 
in cases where the partnership is conducted on behalf of 
and for the benefit of the joint family.

As we have been unable on the materials before us 
to giye a final determination of the rights of the parties 
we make no order as to costs,

K.R.


