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APPELLATE CIVIL.

Before Mr. Justice Spencer ayid Mr. Jn.sfdce 
Ven hhtambba Bcw.

iSINliA,]-1^4lVELIJ M UDALIA,R. (F irst D kfkndant), ' 1922,
Appellant, '

CHOKKA.LIKCi\l M IID A LIA R  (Plaintipp), R espondent.*

LimitafMn Aci ( I X  of 19' 8)5 art. 124— Suit to recover 
choultry building by one alleging to he, hereditary trtislee—  
Declaratory decree as to title, effect o f on adverse pos(^ession 
of anoth <ir.

A suit to recover possession of a clionltry building- belonging’ 
to a cliarity by one alleging himself to be its hereditary trustee 
is governed by article 124 of the Limitation Act. Pattaihara 
Manahkal Kuppmi V. Ghoorakkapatbi Muuda Kottil (1912i 14 
I .e ., 168, followed.

A  judgment of a Court declaring that a party in possession 
of immoveable property has no title to it has not the effect of 
interrupting the continuity of his adverse possession as against 
the real owner. If he continues in possession for 12 years before 
suit hie title is perfected ; Mir Alchar Alt v. Abdul Ajij (1920) 
I.L .K ., 4 i  Bom., 934, not followed;, Baghunaiha (Jhariar v. 
Tifuvengada Ramanuja Chariar (1910) 9 M .L.T., 171 and 
Ayissa v; Lcthshrtiana Prahhu (1911) 9 M .L .T ., 420_, ioHowsd.

Second A ppeal againsfc the decree and judgment of 
T. G. Ram A SWAM I Attar, Acting Subordinate Judge of 
Tanjore, in Appeal Suit No. 2 of 1921, preferred against 
the decree of R. S. ScJBRAHMANfA Attae, District Munsif 
of Tiruvalur, in Original Suit ISTo. 226 of 1917.

Tiie facts are given in tte judgment of V e n k a t a s u b b a  

R ao, J .
K. Rajah' Ayyar for defendant-appellant.—As 

iiereditary trusteeship was in question article 124 of tbe

* S0{3on<3 Appeal Jfo. 1J64 of 1921,

i l  ' '



Limitation Act applies. Pattaikara Mctnakhal Kuppan 
ChokkIlikga Ohooral'hapatti Mwida KgUU{1). The previous suit 

MnBALiAB. plaintiff was only fora declaration of his title and as 
the decree merelj declared his right to the properties 
and was noc capable of execution it did not inteiTupt my 
actual adverse possession which bad been perfected by 
enjoyment for IS yem'S before the present suit was filed. 
Baghunatha Cliariar v. Tirm/engadaBamaimja 01iari(ir[2), 
Aijism V. L a J csh m a n a  P r a h h i { } ^ ) ,  Alcbar v, T a ,b u {4 ) ,  

Shailch MiiJtbool AH v. Shaikh Wajed Ho,ssei7i(6)s Bmn 
Lai v. Masum Ali KJian(6)  ̂ and Vyapuri v. 8onamm,a B&i 
Ammmiiil). Tbe decision in Mir Akhar AH v. Ahdul 
Ajij{8) relied on by the lower Courb is not good law.

N, Mutfnawarni Ayyar for respondent.— Prom the 
pleadings and the issues it is clear that the trusteeship 
was not in question in this suit, and that the right to 
the choultry building alone was in question, hence 
article 124 cannot apply. Moreover there was no 
continuity of adverse possession for 12 years. The first 
defendant’s right to possession was questioned and my 
right was established in the rent suit brought by first 
defendant in 1907 and in the suit filed by me in 1912j i.e., 
within i 2 years of the present suit. This interruption 
prevents adverse possession taking effect. See Mir Akbar 
Ali V. Ahdul Ajij(8)^ Babaji Ahoha v. Dattu Laxman(9).

JUDGMENT.
Spencer, j. Spenoek, J.— I agree with the judgment whioh my 

learned brother is about to deliver. The question 
whether possession in any particular case is adverse is a
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(1) (1912) U  I.e., 168. (2) 1910) 9 M.L.T., 17L
(3) (1911) 9 M.L.T., 420. (4) (I91i) 22 I.C., 805.
(5) (1876) 35 W.E., 249. (6) (1903) I.L.R., i!5 Ail., 35,

(7) (1916) 89 Mad., 8U  at 824 (F.B.).
(8) (1920>;i.L.E,, 44 Bom., 934. (9) (1913) I.L.R,, 37 Bom., 64.



qaestion of fact. A judgment in a prior suit may
operate as res judicata in a subsequent suit between the ^

*•  ̂ _ . . .  O h o k k a l i m g a

same parties or their representatives in interest if it mobaluk. 
decides what was the character of the possession of any spencek, j. 
person who was a partj to that suit, e.g., whether it 
was tnen adverse or permissive possession or whether it 
was separate or joint possession. But I am with due 
respect quite unable to understand how the judgment of a 
Court declaring that one of the parties has no legal title to 
the properties in suit, can have the effect of causing his 
possession to cease to be adverse to the opposite party 
from the moment of its pronouncement, so long as 
possession remains undisturbed. Such a judgment would 
rather appear to emphasise the adverseness of the pos
session of the trespasser as against the true owner. It 
cannot benefit the true owner who omits for some reason 
or other to take steps to eject the trespasser before the 
latter completes the period of possession required for the 
establishment of a prescriptive title. The judgment 
relied upon in this case. Original Suit No, 151 of 1912, 
was a judgment in a suit brought by the present defend
ant. It decid.ed a question of title without declaring the 
character of his possession. As in the result the suit 
was dismissed, the present plaintiff could not make use 
of it for ejecting the present defendant in execution of 
that decree. He waited too long to institute this suit 
with the con sequence that when he came to a Court as a 
plaintiff he found himself barred by the statute of limi
tations. We must follow the decisions ©f this Court in 
preference to that in Mir Akhar Ali v. Abdul A jij{l).

• The article governing limitation in this suit was rightly 
taken to be article ] 24. Vide Pattaihara ManaJchal 
Kuppan V. Ghooradlcaptatti Munda Kottil{%).
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SiNGAEî vEi.TD appeal is allowed with costs of appellant here
MuD̂MAa lower appellate Courfc to be paid by plaintiff,

and the decree of the District Munsif dismissing tlie suit - 
Spe^b, j. with costs will be restored.
VffiSKATA« V ekkatasubba IIao, J.—The dispute relates to a 

stJBBAiiAo, knowB, as Abira,man l̂ 'h.iriavasal Choultry. The
pl^vintit! (respotiden-t before us) brought the suit for 
recovery of possession of a choultry building belonging 
to tiie said charity alleging that he was the trustee 
thereof. Tho first defendant resisted the suit on the 
ground that the plaintiff was Bot the trustee and the 
ri»ht if any which the plaintiff possessed to the trustee
ship became barred by limitation. The first issue 
framed is ;

Whether the plaintiff is the trustee of the suit cliaritj 
and the second

whether tlie plaintiff’s claim to the trnstoeship is tim e' 
barred ? ”

The institution is thus described by the Subordinate 
Judge ;

“  The plaint Thiravasal is a sraall buihling' at Sikkal near 
l^egapatairi -where Pavadesis take rest. The origin of the Thiiu- 
vasal is not known. The trust owns the chcmitry and a few 
house-sites. It has only an income of about Rs. 10 or 11 per 
annum.”

The Mstory of this instit-ution so far as it is relevant 
to the facts of this case may be briefly set forth. One 
Mangan. Parades! was managing the choultry. Daring 
his time a stranger Kathan Parades! was living with him 
in the choultry. Some time after Mangan’s death about 
1898 disputes arose between the plaintiff, who is 
Mangan’s fi.rst cousin, and the first defendant who is 
Mangan’s sister's son. The first defendant was not at 
first serious in regard to denying tlie plaintiff’s title for 
when he received information about Mangan’s death, the 
first defendant authorised Kathan to act liiider the
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plaintiff. So Katlian obtained registered lease deed in the 
name of the plaintiff from tenants occupying the h o u s e - ® -

^ r  ̂  »  C h o k k a w n g a ,

sites belonging to th.e trust. The first d e fe n d a n t soon mppauas. 
after a sserte d  that he w a s the trustee, ousted Kathan vekic&ta-

 ̂ s c b b a E a o , J.
from the cnoultry m 1901 and himself took actual 
possession. From 1907 the plaintiff has been disputing 
the title of the firs't defendant to the trusteeship of the 
charity. In 1901 the first defendant executed certain 
mortgage deeds for loans borrowed for repairing; the 
choultry. The crediior brought Original Suit No, 87 of 
1907 on the file of the Negapatam District Munsif’s 
Court against the first defendant and others and on 
objection taken by some defendants, the present plaintiff 
was also impleaded as the niatn defendant. It was found 
by the Court that though the present plaintiff had legal 
title to the trasteesbip the first defendant was the de facto 
trustee or manager from 1901. Subsequeutly sereral 
rent suits were filed by the first defendant against the 
tenants for the recovery of rents in respect of trust pro
perties. The finding in effect in those suits was that 
the present plaintiff had a better title to the office of 
the trusteeship, that the present first defendant was 
de facto trustee from 1901 and that the plaintiff’s title 
was not barred by limitation as the first defendant had 
not acquired a, valid title by adverse possession for the 
fall period of 12 years. On this finding, the suits for 
rent were dismissed. The first defendant thereupon filed 
Original Suit No. 151 of 1912 on the file of the Kega- 
pat am District Munsif’s Court for a declaration that he 
was the trustee. It was found that the present plaintiff 
had the legah title and that the present first defendant 
had. mere possession. In consequence of this finding, 
the suit was dismissed on 27th June 1913. The first 
defendant continued to remain in possession, and the 
plaintiff brought the present suit on 21st July 1914.
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sisoARiTni.il District Munsif fnlly discussed the eTidence
M t o a l i a e  •'

'»■ and recorded liis findings on the two issues mentioned
C h o k k a l in g a  _ °

mudaliab. above that the plaintiff had the legal title to th,e office of
Venkata- trustee, but that the first defendant had had the effective 

’ ' control of the choultry and its management in his own 
right as trustee from the year 1901 and that the title 
of the plaintiff was therefore barred under article 124 
of the Limitation Act. The Subordinate Judge accepted 
the findings of the District Munsif that the plaintiff is 
the trustee and that the possession of the first defendant 
was adverse from 1901.

^From the wording of the issues framed and from the 
discussion of the evidence, it is abundantly clear that 
both, the District Munsif and the Subordinate Judge 
have applied their minds to the question of the trustee
ship of the suit charity and hot merely to the right to 
the choultry building which is only one item of the 
properties belonging to the trust. The contention 
therefore of the respondent that the lower Courts have 
not considered the applicability of article 124 is utterly 
untenable. The District Munsif expressly refers to that 
article at the end of paragraph 7 of his judgment.

The Subordinate Judge, however, reversed the deci
sion of the District Munsif, and the ground on which he 
set aside that decision involves the determination of a 
question of some importance and interest. In the 
opinion of the -Subordinate Judge the judgment in 
Original Suit No. 161 of 1912, dated 27th June 1913, 
breaks the continuity of the first defendant's adverse 
possession; and for this proposition he relies upon the 
authority of Mtr Ahbar Ali v. Ahdul Ajij{l). The 
Subordinate Judge says :

Then the question is whether, because of the failure of the 
first defendant in getting a declaration iu his favour as trustee
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in Original Sait No. 1 5 1 of L912, his adverse possession ceased 
from -ilie date of that decree (June 1913) and lie cannot tack ®.
on liis previous possession from 1901 to mature his title by adverse
possejsion. The decision in Mir Akhar Ali v. Aldul A jij{l), -----
clearljr supports the plaintiff’s contention.’ ’

He concludes
“ Following’ the decision in Mir Akhar AU v. Abdul Ajij[\)j 

I  find that first defendant cannot tack on the period of his pos- 
sessica prior to the decision in Original Suit N’o. 15 i of 1912 /’

I at once state that this reasoning’ is unsouad ; 
for ii his view the adverse possession of the first 
.deferdant ceased from the date of the decree. The 
qaeston of “  tacking on ” does not arise at all because 
thoreare no twope_riods of adverse possession referred to 
by th( Subordinate Judge. According to him the decree 
in Ordinal Suit No. 151 of 1912 had the effect of prevent
ing te statute of limitation from running and the 
Suboiiinate Judge was misled into using the expression 
“ tackag on ” by some observations which were made 
in Mi'.AJchar Ali v. Ahihol Ajij{l). I  shall presently 
refer ) the cases that bear upon the subject, but on 
princi^ej it seems to me, with great respect, that the 
decisio on which reliance was placed by the lower 
appellee Court is wrong. Adverse possession is a ques
tion of ict and always implies that the right to immediate 
posses&n subsists in the true owner and not in the 
person laving adverse ' possession. An adjudication 
that th true owner had a good title to possessioiiL is 
entirely:! onsistent with the fact that actual posses
sion is \th another party who ousted the true owner 
and haB)een holding possession as against the true 
owner oi\is own behalf. I therefore fail to see how a 
decree w]jh negatived the first defendant’s right g o  aid 
possibly iregarded in the nature of an interruption of 
the contiiity of possession. In Mir Ahhar Ali y. Ahdul 

M c^eoBj C.J., assumes that when there is a
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SiNGisAVELu c]0Qĵ e0 of Court deciding tliat a certain party has no
I\l0DALIAR ^

rifftit. he mast, if he wishes to acquire a good title by
GHOKKAirKGA °  „ ‘
MuDALiAR, adverse possession, start arresh alter the decree,
V-ENK.4TA- because-his losing the suit puts an end to his preyioiis 

adverse possession. The learned Chief Justice bases 
this conclusion upon the ground that it cannot be 
presumed that the party having adverse possessic^i 
intended, the moment the decree was passed iiega- 
tiring his rights, to continue to hold adversely to 
the successful party and in effect in contempt of the 
decree aforesaid. The judgment proceeds to say that it 
is quite possible that the party relying upon adverse 
possession might, finding that the successful party was 
remiss in seeking to execute the decree, gather fresh 
courage and might, after a certain period had elapsed 
from the date of the decree determine to set up again a 
title in himself against the successful party in the suit. 
These in short are the grounds of the decision in Mir 
Ahhar Ali v. Abdul A jij{l}. If the Court comes to a 
conclusion that as a fact the adverse possession ceased 
and that the party setting up adverse possession, on 
account of his respect for the,decision, determines not to 
hold the property adversely, there is then no continuity 
of adverse possession because the party deliberately 
ceased to hold the property adversely. But the decision 
of the Bombay High Court appears to bo based upon a 
presumption that a decree against the party in posses
sion ipso facto determines adverse possession. The 
learned Chief Justice does not support his view by 
reference to any authority, and with great deference I  
am unable to follow the decision above referred to.

With the exception of the case quoted, the authority 
seems to be entirely on the side of the appellant.
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In ShaiJc Mulchool AH \r. Shaih Wajed Ilos^ein(l)
Sir Riohaed G a r t h , C.J., and Bieoh, J,,lield that 'where „

5 3 O h o k k a l i n g a

a person was in  actual possession of p r o p e r t y  from the mitdaliar. 

time when the deed conveyed it to him t h e  decision V eki^ata.^

whicli declared tliat deed to be fraudulent did not have 
the effect of putting another claimant in possession.
Ga.kth, 0 . J., observed :—

"^Wliafcever the decree miglit have been, the defeiiclant’ s 
possession could not be considered as having ceased in 
Qonaequence of that decree, imlesa he were actually dispossessed.
The fact that there is a decree against him dees r)ot prevent the 
statute of limitation from ranning-/^

Earn Lai v. Masim^ Ali Khan{'^) also supports the 
appellant’s contention.

Babaji Alrobd. v. Dattu Jjaxmam{^) has been relied 
upon by the plaintiff, II must be said that this is not a 
direct authority on the question under consideration.
But the following observations of Batohblor, J., have 
.some bearing:

“ In 1898 it was held that he was a member of a joint 
family. But it was not decided that he was in possession of 
any part of the family property either directly or constriic- 
tivtly ; and at a given moment a Hindu may be a member of a 
joint family entitled on partition to his share and may still be in 
process of being excluded to his knowledge. That is what has 
^happened here. Possession is a mere matter of fact, and 
adverse possession, as I nnd&rstand it, means possession held by 
some person on his own behalf or on behalf of some person 
other than the true owner, the true owner having’ a right to 
immediate possession. To say, therefore, that in 1898 the plain
tiff had a good title to possession is perfectly consistent with 
saying that in, fact possession was with the defendautSj who were 
ousting the plaintiff to his knowledge and in spite of his title /’

SaghumtJia Ghariar v. Tirmengada Eammuja 
Ghariar{4i) deals with the question of adverse possession
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siKQA«AT«M ujj^er article 124. As in the case on hand, there also it
M d d a h a k

V- was the effect of a declnratory decree that had to be
C h o k k a l i k s a

mddauar. coDsidered, and the learned Judges observed :
Venkata- “  And no authority ha.s been cited in support of the

subbaEao, j. pj,QpQgj ĵQjQ that the passing’ of a declaratory decree in favour of 

the plaintiff will stand iu the way of the defendant in the suit 
lAcqairing title to the property by adverse possession, such 
possession Laving' coinmcjnced before institution of the suit for 
title and continued afterwards for the period required by  
law/^

There is an observation in the judgment Vv̂ iiicli ma^ 
be said to involve the inference that the result would be 
different if the decree were a decree for possession. But 
I do not think that there is any warrant for this distinc» 
tion. This case is a direct authority against the 
respondent and has not been referred to in the judgment 
of the lower appellate Court. The same view was taken 
in Atjissa v* Lahshmana, Prahlm{ 1) and the following 
observation is made in the course of the judgment:

“  This Court has more than once held that a decree in 
favour of a party with regard, to property does not by itself 
atop the running of limitation when the property continues to be 
in the poKsession of Tihe dei'eiidant. It is, therefore, possible 
that, though the former suit was not barred when ib was 
institated, the present suit may be barred by limitation/^

I may observe that no distinction is to be found in 
this judgment between a declaratory decree and a decreed 
for possession.

In Alchar v. Tahu{2) the Punjab Chief Court followed 
Ayissa v. Lalis'Imcma Fmhhu{\). The question arose with, 
reference to adverse possession of a co-sharer- It was 
found that the plaintiff was in exclusive possession but 
it was contended on behalf of the opposite party that 
there was a break in the adverse possession as a result of'

(1) (1911) 9 M.L.T,, 420, (2) (1914) 22 I.G ., 805.



tlie decree wliicli negatiyed the plaintiff’s right. The 
Court in dealing with this contention, said that a decree

V O L , X L Y I ]  MADRAS SEEIES ' 5 3 6

111 favour of the defendants
not accompanied by actual effective assertion of riglit Tknkata- 

and taking of possession of those rights araBA a o , , .

was of no avail to them.
Hans Baj v. Mciuhi{]) is a recent decision of the 

Lahore High Court, and though it is not quite in point 
it is useful as containing that Court’s approval of the 
passage in Akiar v. Tahi{2), where relying upon 
Ayis^a v. Lakshmana rrabhu(S)^ the learned Judges laid 
down the proposition that a mere bringing of an action 
and a judgment thereon not accompanied by an entry 
does not break the continuity of adverse poesession.

1 have referred to the last two cases because the view 
taken by the Madras High Court was accepted in them.

The proposition set forth above may be inferred from 
the following passage in the judgment of S k i n i v a s a  

’ Atyakc4Ae, J., at page 824, of Vyapuri v. Sonamma Boi 
Am7nani{4i) ;

A  simple suit for declaration of the mortgagee's right 
when such a right is denied by the trespasser may probably be 
brought, but that is a proceeding which the mortgagee is not 
bound to take, and a decree in such a suit cannot save the 
lights of the mortgagee from becoming barred^ if otherwise they 

*^^uld be.”

Passages from certain other judgments of this Court 
have been relied upon by the appellant in order to show 
that the same inference can be drawn from them. But 
I do not propose to refer to them as the cases containing 
the said passages are not direct authorities on the point 
and as moreover in the cases that have been already

(1) (1921) 68 I.G:, 881. (2) (1914) 22 I.O., 805,
(3) (1811) 9 M.L.T,, m .  (4) (1916) I.L.R., 39 Mad., 811.
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siKoiBA«LD i.eferred to the question has been eonsiderad and
M u d a h a r  _ ^

■»- decided.
O h o k k a l i n g a  .

mddaliak. Both oil principle and on aiitnority I am oi tlie 
Vekkata. opinion that the first defendant is bound to succeed and

* my jiidgnient is therefore for hiro. I would allow tlie 
appeal, set aside the decree of the lo'̂ rer appoiiate Court 
aod dismiss the plaintifFs suit for posssssion.

N.K.

APPELLATE CIYir..

Before Mr, Justice Krishnctri, and Mr, Justice 
Verhkatasiihha B,ao.

1922, E A M A S W A M I  G O U N D x \N  (F i r s t  R espokdekt) , P e t itio -ner,
Soptember

18. V.
M U T H U  V E L A P P A  G O U N D E R  an d  tw o  o tu k r s  (F iest and 

S econ d  P e t it io n e rs  and S k con d  R esp on d en t), R e sp o n d e n ts ,

and

E A M A S W A M I G O U N D A N  ( R i.!Spond.knt), P ktjtioneb,

ZK
SU IN IYASAN  C H E T TIA B  (P etitiohrr) , RESPOKDraT.=*=

Madras Local Boardt  ̂ Act X I V  o f  1920, 55 io 57— Ihde 10 of
Transitory Provisums ~  Ncmiination of a retiring President »&■ 
a member of the ww Board nnder Act X I  F of 1920, legaliiff. 
of— Election of the noniiiMti^.d‘rnemher as Frvsident <f new 
Board— Order of Didrict Judge seMmg asida elactivn as 
Frendent on a wrong comtriiotiim of siaiuta— District Judge, a 
Gourt, and, not persona designata— Bexivlon o f District Judgo, 
deolarsd finnV’ hi/ Act X IV  o f  1920— lievisvmal ‘powers of 
High Court wider section 115, Civil Procedure Code, and 
section 107, Government of India Act.

■ Under a notificatiori of the Government, the members of a 
Ttduk Boariij oonstitufced under the’Madras Local Boards Act, 
1884, were to h y  down their offices on 1st March. 1922 and new

^ Civil K ovision P etition s N o « . 3 i l  and 3 4 2  o f 1 9 2 2  .


