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APPELLATHE CI1VIL.

Before Mr. Justice Spencer and Mr. Justice
Venkatassubba Rao.

THYE OFFICIAL RECEIVER, TANJORE, Arperrant,
.

NATARAJA SASTRIAL anp rour ornERs (Specrar REcrIveR,
REesPoNDENTS AND PrriTioNer), RESPONDENTS,*

~Provincial Insolvency Act (V of 1920), ss. 5, 57, 75—Appointment
of Official Receiver—Court’s p noer to review order and remove
him and appoint Special Receiver—Ofiiciul Recsiver’s right
to appeal as an “ aggrieved person ”’ under section 75.

A Court acting under the Provincial Insolvency Act (V of
1920) has power to review its order and can remove for
sufficient cause the Official Receiver already appointed by it to
administer an insolvent’s estate and appoint a Special Receiver.
The Official Receiver so removed has, under section 75 of the
Act, a right of appeal as “a person aggrieved” Dy the order.
Fr parte Sidebotham, In re Sidebothaw, (1880} 14 Ch.D.,
458, and Official Assignee of Madras v. Ramachandra Iyer (1910)
LL.R., 83 Mad., 184, applied.

In the absence of any exceptional reasons sach as personal

disqualifieations affecting the Official Receiver, he alone should
be appointed Receiver in case of every insolvency within his
jurisdiction. .
‘AppmALS against the orders of C. V. VISWANATHA SASTRI,
District Judge of East Tanjore at Negapatam, in Insol-
vency Petition No. 8 of 1921.

_The facts are given in the judgment of SpENcrg, J.

T. V. Muttukrishna Ayyor (with A. V. Viswanatha
Sastri and T. V. Ramanatha Ayyar)for respondents took
B prelirqg‘nary‘objeetion that an Official Receiver had a
right of appeal as an “aggrieved person” under section

* Oiyil Miscellaneous Appeals Nos, 307 and 308 of 1922.

31

1022,
December
23,




OFFICIAL
RECEIVER,
TAKIORE
2.
NATARATA
SASTRIAL.

406 THE INDIAN LAW REPORTS [VOL XLVl

75 of the Provincial Insolvency 4ct only as representing
the general boly of creditors and not for redressing
wrongs personal to himsell as in the present case. Haz
parte Sidebotham, In re Sidebotham(1), Radha Moham v.
Ghasgi I'am(2).

T. M. Krishnaswami Ayyar for appellant.—The
Official Receiver is an “aggrieved person.” As soon
as the adjudication order was passed and he wasg
appointed as the Receiver, the estate of the insolvent
vested in him by law and he had a legal right to
administer the same. Now the Judge’s order had
wrongfully deprived him of that right. Section 75
expressly includes the Receiver as a person who might
be “aggrieved.” See Fx parte Official Receiver, In re
Reed Bowen § Co.(3), Official Assignee of Madras v.
Ramachandra Iyer(4) and Ez parte Sidebotham, In rve
Sidebotham(1).

On the merits :—In this case the Official Receiver
wag appointed the Receiver at the time of the adjudi-
cation order. The Court has no power to review its
own order and appoint snother. There is no power
of review under the Provincial Insolvency Act. Turther,
an Official Receiver once appointed cannot be removed
afterwards. He is appointed by the Local Govern-
ment. As soon ag an adjudication order is made, the
property vests in him, for the Official Receiver is the
Receiver for all insolvencies arising within his jurisdic-
tion, unless the (ourt otherwise directs under section 57,
clause (2). The only moment when the Official Receiver
can be superseded is when the adjudication order is made
and a Special Receiver is appointed under section 57,
clause (2). Rule 12 of the Insolvency rules expressly
negatives any power in the Court to remove an Ofﬁciﬁal

(1) (18R80) 14 Ch.D, 478. (2 (1917) 41 1.C., 95,
(3) (1687) 39 Q.B, 1, 174, (4) (1910) LL.R. '33 Mad., 134,
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Receiver after the estate had once vested in him. The R%{?f\’;;
proviso to rule 11 only refers to cases where the adjudi- Tawoes
“cation order is passed by the Official Receiver himself. Nararasa
Even assuming that such power of removal exists in the s
Court, it can only be exercised for * sufficient reasons,”

i.e.,, personal reasons affccting the Official Receiver.

tere the District Judge puts it only on convenience

which is not sufficient. '

T. V. Muttukrishna dyuar for respondents.—The

Insolvency Court has power of review ; see section 5 of

the Act. Its provisions are general; a powser of review
isinherent in every Court ; otherwise a wrong committed

can never be rectified. Section 57, clause (2) does not

refer to any particular point of time. It cannot mean

that the Court has at no other time a power of removal.
Otherwise the Official Receiver cannot be removed even

for misconduct. The Court has general superintendence

over the Receiver’s administration. Rule 11 recognizes

such power. Rule 12 is ultra vires if it negatives a

power of removal af all times. A power of appointment
includes a power of removal. See section 16 of the
General Clauses Act. See also Srimati Mathuria Debya

v. Shibdayal Singh Hajari(1). In this case the District

Judge has exercised his discretion which should not be

lightly interfered with. All the creditors and even the
insolvent’s vakil supported the appointment of the

Special Receiver.

JUDGMENT.

SpeNcER, J.—The appellant is the Official Receiver sraxces, 3.
of the Tanjore district. He appeals against the order
of the District Judge of East Tanjore appointing a
.Special Receiver in Insolvency Petition No. 3 of 1621
instead of the Official Receiver, in whom the ingolvent’s

(1) (1909) 14 C,W.N., 252,
31-a :
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property would ordinarily vest under section 57 of Act
V of 1920. It appears that wheun the adjudication of
ingolvency was made, the District Judge vested the
property in the Official Receiver on the 26th July 1922.
The next day, at the instance of the vakil for some of
the insolvents, the District Judge reconsidered his order
and substituted  Special Receiver ” for ¢ the Officizl
Receiver ” in his order. Section 57, clause (2) permits
the Court to make such an order for special reasons
The Official Receiver moved the Court to reconsider this
secoud order, but the District Judge declined to do so
on the 15th August 1922.

In these appeals a number of points have been
raised on either side. It is contended that the Official
Receiver is not entitled to appeal under section 75 and
that, even if he 13 so entitled, the Couit has given good
casons for appointing a Special Receiver in the present
case, and that we should not interfere with the District
Judge’s discretion. On the other hand, the appellant
contends that the Court having passed a final order on
the 26th of Jualy had no power under the Provincial

. Insolvency Act to review that order ; secondly, that the

rules framed under the Madras Provincial Insolvency -
Act, which have the effect of law by virtue of section 79,

clause (3), give no power to a Court to remove an Official

Receiver once appointed (vide rule 12); and, lastly,

that the reasons given by ~the District Judge for

appointing a Special Receiver are not sufficient reasons

for making an exception to the general rule.

On the first point it 13 clear from section 75 that the
Official Receiver is one of the persons who has a right
of appeal if he is aggrieved by the order of a Court
acting in its insolvency jurisdiction. Official Assignee of
Madyas v. Ramuachandra Iyer(1l) affords an instance

(1) (1910) LLR., 38 Mad,, 184
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where the Official Assignee, who stands in a similar
position to the Official Receivers in the mufassal, was
‘regarded as a person “ aggrieved ” and was permitted to
appeal. That case proceeded largely on the authority of
an Einglish case iy parte Sidebotham, In re Sidebotham(1).
It appears from the notes at page 459 that the question
of the removal of the trustee was one of the matters
that came up for consideration, and the learned Judges
declared that a trustee in baunkruptecy would be entitled
to appeal from an orvder of the Court if he thought it
unjust and that he would be a person “aggrieved ” if a
decision had been pronounced which had wrongfully
refused him something to which he was entitled. I
hold therefore that the appellant has a right of appeal.

Although the Provincial Insolvency Act does not
contain any provision for reviewing orders alr eady
passed, section 5 provides that the Court—

“ ghall have the same powers and shall follow the same
procedure as it has and follows in the exercise of its orginal civil
jurisdiction.”

I am therefore not prepared to hold that the District
Judge acted illegally in altering his order after it had

been passed.

Next the provision in rule 12 that *the Court may
remove or discharge any Receiver or interim Receiver

OFFICIAL
RECFITER,
TaxsoRE
Ve
VamApaTA
SasTrIAT.

Srexcrg, J.

other than an Official Receiver ” appears to have besn so

worded in consideration of the fact that under section
57 of the Aot the power of appointing Official Receivers

is vested in the Loeal Government and, therefore, no

Court has the power to remove an Official Receiver from
his office. Where the appointment of an Official Re-
ceiver to take charge of a particular insolvency is

concerned, the proviso to rule 11 allows the parties to

e

(1) (1880) 14 Ch,D., 458,
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apply to the Court to set aside the appointment of the
Ufficial Receiver and. to ask that a Special Receiver
may be appointed in his place. Kven if that proviso was
intended to apply particularly to cases where orders of
adjudication have been made by the Official Receiver
himself, nnless the contrary appears, we may assume
that Courts have power to make such orders from time
tc time as are necessary for dealing with the insolvent’s
estate. Under section 16 of the General Clauses Act
whenever a power to make an appointment is conferred,
the aunthority having such power must be deemed to
have power also to remove any person appointed by it
in exercise of that power. I therefore hold that the
District Judge was legally empowered to set aside his
own order appointing the Official Receiver if there were
special reasons for doing so.

The reasons given in the District Judge’s order are
that ib was better in the interest of all parties concerned
that a Special Receiver residing in Negapatam should be
appointed to deal with the insolvent’s property. The
Official Receiver was an interim Receiver before the
adjudication and thcre i8 nothing to show that any
personal reason existed for his being superseded- The
property of the insolvents is not situate at Negapatam
where the Special Receiver lives but in a village which
is accessible from Tanjore as well as from Negapatam ;
and during the management of the interim Receiver he
was leasing out the lands and doing much other neces-
sary acts for the management of the insolvent’s estate.
The remuneration of Official Receivers who are paid a
fixed salary by Government depends partly upon the
receipts obtained by them in administering various
estates in their district; and those receipts will be
diminished if Special Receivers are appointed superseding
the authority of the Official Receiver., The reasons
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given by the District Judge and those appearing in the P";*:fé;;

affidavits of the creditors are not sufficient in my opinion Tavsese
T— . . - v'
to outweigh the general importance of keeping all Naranan
. . viq - o = SASTRIAL.
ingolvencies within the countrol of the Official Receiver, —
. SPENCER, J.
unless very exceptional reasons, such as reasons con-
nected with the personality of the Receiver, are put

forward to deprive him of that control.

The District Judge’s order must be vacated and in
lieu thereof the Official Receiver will be directed to take
charge of the insolvent’s estate. The appellant’s costs
in Civil Miscellaneous Appeal No. 307 of 1922 in this
Court will be defrayed out of the insolvent’s estate.
There will be no order as to costs in Civil Miscellaneous
Appeal No, 308 of 1922. The first respondent will bear
his own costs in Civil Miscellaneous Appeal No. 807 of
1922 in this Court.

VeNkATAsUBBA Rao, J.—~The first question to be deci- Veszara-
ded is whether the Official Receiver is entitled to appeai s d
against the orders passed. Ishe “ a personaggrieved ”
under section 78 of the Act? Oun the 26th July 1922
an order of adjudication was made and the Official
Receiver was appointed Reeeiver of the property of the
insolvents. On the following day the District Judge
varied his order of the 26th and appointed a Special
Receiver, thereby rescinding the appointment of the
Official Receiver. The latter applied for the setting
aside of the order made on the 27th Jdly, and on the
15th Aungust the District Judge passed an order refusing
to reconsider his decision. ‘The Official Receiver has
filed two appeals, one against the order of the 27th of
July and the other against that of the 15th August.

Various cases were cited in the argument bearing on
the interpretation of the words ‘“a person aggrieved.”

But I think it is sufficient to refer to two of them. In
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B parte Sidebotham, In re Sidebothamn(l) Famus, Li.J.,
observed that if the Court acted on a report by the
Comptroller in baukruptcy that the trostee had been
cuilty of a misfeasance or neglect by which the estate
had sustained a loss which the trustee ought to make
good, the trustee would be entitled to appeal from the
order of the Court, if he thought it unjust. This obser-
vation ie no doubt obiter but is entitled to great weight.
"The Liord Justice said, ““ ¢ A person aggrieved ’ must he a
wan who has suffered a legal grievance, a man against
whom a decision has been pronounced which has wrong-
fully deprived him of something or wrongfully refused
him something or wrongtully affected his title to some-
thing.” Lord Esuuw, M.R,, in Bz parte Official Recciver,
In ve Reed DBowen § Co(2) referring to the definition
given by Jamus, L.J., observed that the words used
were ‘‘ legal grievance” and not ‘‘ pecuniary grievance
or grievauce to person or property,” and further added
that *‘a person aggrieved’ must be a man against
whom « decision has been promounced which has
wrongfully refused him something whieh he had a right
to demand.

I think the Official BReceiver suffered a legal
grievance and he was *‘wrongfully deprived of sowe-
thing.” He was removed from office and his application
to reconsider the order was refused. He waa entitled
to say that his.appointment should not have been set
aside ; he had a right to ask that he should be restored
to office. He was aggrieved by the orders made against
hum.

This leads me to the consideration of the second
question: can the Court remove an Official Receiver who
has been appointed Receiver of an ingsolvent’s estate

(1) (1850) 14 Ch.D., 4B, (2) (1887) 19 Q.B.D., 174.
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from his office of such Receiver of that estate? The Orfricus

3 . . RECEIVER,
answer would depend upon the construction of section Tixwoze
e V.

o7, clause (2). NATARATA
. . SASTRIAL,
Section 56, clanse (1) and clauses (1) and (%) of
. ’ VENEATA-
section 67 run thus :— susBa Rao, 3.

Seclion 36, clause (1).—The Court may,at the time of the
order of adjudication, or at any time afterwards, appoint a
Receiver for the property of the insolvent and such property
shall thereupon vest in sush a Receiver.

Section 57, clause (1).~—"The Local Government may appoing
such persons as it thinks fit to be called Official Receivers under
this Act within such local limits as it may prescribe.

Section 57, clause (2).—Where any Officiisl Receiver has
been so appointed for the local limits of the jurisdiction of any
Court having jurisdiction ander this Act, he shall be the
Receiver for the parpose of every order appointing a Receiver
or an interim Receiver issued by any such Conrt, unnless the
Court for special reasons otherwise directs.

It will be seen that an Official Receiver becomes
in virtue of his holding that office, a Receiver of the
property of the insolvent, if a Receiver for the property
is appointed. ''he Court however for special reasons
may otherwise direct. In my opinion the words
“ otherwise direct ”’ refer not only to the point of time
when the appointment of a Receiver under section 56 is
made, but also the period subsequent to the appoint-
ment. That is to say, the Court may not only at the
initial stage appoint a Special Receiver for valid reasons,
but it may, if good grounds are shown, remove the
Official Receiver appointed originally at any time what-
soever. This construction will avoid an absurdity, viz.,
that the Official Receiver once appointed can never be
+emoved by the Court even though he may be guilty of
misappropriation or fraud or is shown to have an
interest adverse to that of the creditors of the insolvent.
S am therefore of the opinion that under section 57,
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clause (2), the Court has the power to remove the
Official Receiver from his office of Receiver for the pro-
perty of an insolvent.

It has been argued that rule 12 of the Insolvency
Rules negatives this power. I wmust say that there is
considerable force in this argument. If this be the
effect of rule 12, I am prepared to hold that it is ultra
vires.

It has next been pointed out that rule 11 specifically
provides for the setting aside of the appointment of the
Official Receiver and for the appointment of a Special
Receiver. If this be the right construction, rule 11
would be inconsistent with rule 12. I am inclined to
think that the proviso refers only to the case specified in
clauses (<) and (5), i.e., to the Official Receiver appointed
for the property of the insolvent “in cases where the
Official Receiver is empowered to make orders of
adjudication.” The decision of the question however:
does not depend on a construction of these rules but I
would take this opportunity to suggest that a revision
of rules 11 and 12 may be made.

The third point relates to the merits of the appeal.
The Official Receiver was removed on the ground that
bis headquarters was at T'anjore, that there was a single
Receiver appointed by the Government for the two .
districts, the Hast and West '('anjore, and that, therefore,
a person in the locality should be preferred. The
Government has appointed one Official Receiver for the
area comprised within the two diztricts and if the
reasons given by the District Judge should be held
sufficient to appolat a Special Receiver, the reason.
would exist in every case and the Official Receiver could
never be appointed Receiver for any property within
the jurisdiction of the District Judge of Hast Tanjore.
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I am utterly unable to regard this as a special reason Or¥wciit

. . RECEIVER,
uwnder section 57 of the Act, Ta5soRE
" .
I therefore agree with the order proposed by my lgATuM
* ASTRIAL.
learned brother. —
N VENKEATA-

SUBBA Rao, J.

APPELLATE CIVIL.

Before Mr. Justice Phillips and Mr. Justice Devadoss.

SUBRAMANIA AIYAR (RECEIVER, PLAINTIFF), APPELLANT, 1923,
Novg;nber
2. .

am—

CHOKKALINGA MUDALIAR aAND THREE OTHERS

]

(Derexpants 1 aNp 3 7o 5), ResponprNTg,*

Oivil Procedure Code (V of 1908), Sec. 64 and 0. XXI, » 51
—Attachment of promissory wnofe wn the hands of private
person, mot by actuul seizure but by prohibitory order—
Endsrsee of mote with knowledge of order—=Secitons 8 and
9 of Negotiuble Instruments Act (X VI of 1881)~Endorsee

nesther € holder ” mor “ holder in due course.”

The proper method of atiaching a promissory note in the
hands of a private person is by its actual seizure as provided
by Order XXI, rule 51, Givil Procedure Code, and not by the
“isane of a mere prohibitory order. Hence section 64, Civil
Procedure Code, does not apply to such attachmeut. But
where a prohibitory order has been made restraining the
payee of a promissory note from receiving payment for it or
in any way dealing with it, an endorsee from him with know-
ledge of such order is neither a “holder in. due course”
nor a “holder” within sections 9 and 8 of the Negotiable
‘Instruments Act and he is therefore not entitled to sue on the
note., '

* Second Appeals Nos. 180 and 151 of 1922



