
360 T H E  INDIAlSf L A W  REPORTS LVOL. XLVi 

Sjp.wjt pi'opertjf over Es. 100, in value, and if t,liey are notAMMA

Si ’EKCER, J.

SO registiered they cannot b j  reason of section 49 bo 
admitted as evidence of tlie transaction tliey purport to 
effect; but they may be used for the collateral purpose 
of proving division of status among the parties to the 
documents. '“'l¥hen so used they do not “  affect ” immove­
able propei‘ty nor is the division of status a “  transaction 
affecting immoveable property ” in the sense intended by 
the Act to be given to the -word “ a;fFect.” Docunieiits 
that do not fall under the above description a:i‘e not 
required to be registered at e)jH and are admissible in 
evidence without registration.yAll costs hitjherto incurred 
to be costs in the cause.

N.R

APPELLATE OIVJ'L.

Before, Sir Walter Salts Sohioabe, K t., K.O.^ Chief Justice 
and Mr. Justice Wallace.

1922, THE SEOR ETAR Y, BOARD OF E E V E N U E
October 30. (INCOME“T A X ), M AD iiASj R el<’ (£rjbing Officer

THE M AD RAS EXPO ET CO M PANY (A ssessee).*

Bs. (1) 3 (]) (5) and S3 o f  Indian Income-tax Act [ VI I  o f  
1918)— Firm in lhanoe buying goods in India through, agent 
but selling them fo r  projit in France— Profit nut taxable 
under the Act.

As the agent of a firm sitaated in P^ris, A  bought raw skins 
in Madras and exported them to Paris where the firm sold them 
for profit.

Held, that as the profits accrued solely in Prance they wore 
not taxable in British India.

* Keferred Casf̂  No. 4 of 1922.



’Held, further that section 33 (1) of tlie ludian Income-tax The
Act did not create a new category of income which could be revenue
charged under the Act in addition to incomes mentioned under v.
section 5 as chargeable under the Act but that section 33 (1) ÊKPoaT̂ ^̂
merely provided a machinery by which non-resident foreigners C o m p a n y .

(amongst others), trading- in British India or having- business 
connexion in British India could be taxed on income derived 
by them in British India.

Greenwood y, Smidth [1922] 1 A .C ., -117, followed.
Case stated under section -51 of Act 7 of 1918 by  
the Secretary, Board of Ileyenue (Income-tax), Madras.

Tke facts and the question referred for decision are 
given in the first paragraph of the judgment of 
W a l l a c Ej J.

R. N. Ayycmgar with 0. T. Govindan Namhiyar for 
assessee.— The foreign company derives no profits in 
India. The sales are made solely outside India and 
all the profits accrue only outside India. Hence the 
foreign company is not taxable in India. All taxable 
income is mentioned in section 5 of the Act and section 
33 (1) does not add to it. Section 33 (1) merely mentions 
the machinery by which certain perisons like non-resident 
foreigners can be taxed upon incomes derived by them 
in India either directly from their trade in India or by 
their business connexions in India. The test is 'whether 
the profits sought to be chai’ged arise in India. He 
referred to section 31 (2) of the Finance Act of 1915 and 
Smidth ^ Go. v. Gre67mood{l), Smidth ^ Oo. v. Green- 
wood{^)^ GreemvoodY. Smidth Co.{^). Sidley v. TheAUor- 
ney-General(4:)̂  Board of Remnue, Madras v. Bammiadhan 
Ghetty{b)^ Grainger Son Y, Gough{6).

0. Maclhamn Nayar for Grovernment.— The profits 
are taxable income though earned outside India pro­
vided they are derived through'Some business connexion
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Thj! in Britiali India. “ Bnsitiess connexion. ” is wider than
B o a k u  o f

kbvenue trade or business. Section 33 (1) is in a cliapter headed
Thu Madras liability to tax and it is a new section designed to cover

E x p o r t  .   ̂ . . .  .  .  .OoMPANY. sucii cases and it mentions a class oi chargeable mcome
in addition to those mentioned in section 5. See the 
words “ other sources of incomes ” in section 5. Section 
33(1 does not merely provide a machinery by which to 
tax non resident traders. He referred to section 3 for 
the defiaition of “ income ” under which incomes like 
these are deemed to accrue in India. The English Act 
is not in pari materia with the Indian Act and the English 
cases are not good guides for construing the Indian Act.

JUDGMENT.
scHWABE, SoHWABB, C.J.— The question for determination in

C J this case is whether the profits made by a resident in 
France with a branch or agent here—which profits are 
received and retained in France—are liable to income- 
tax.

The relevant facts are that a French firm has a 
branch in Madras whose sole duty is to buy leather 
goods here and ship them to France. The French firm 
are a firm of commission agents and they make the 
profits in question by being paid at a defined rate 
commiBsion on the value of the goods shipped. I had 
some doubt whether the fact that the .French firm made 
this profit by commission distinguished the case from 
that in which, a similar firm bought here through agents 
and made a profit by re-sale in France, but have come 
to the conclusion that it is an irrelevant consideration 
how it makes its profits  ̂if it is in fact made and received 
in France and not here. By section 3 (1) the Act is to 
apply to all income from whatever source it is derived 
if it accrues or arises or is received in British India, or 
is under the provisions of the Act deemed to accrue or



arise or to be received in British India. By section 5, „
B o ABD OB'

wMcli is the charging section, certain classes of income eevrnue 
are chargeaole to income-tax and they include “  (IV) The Madsas 
income derived from 'biisinesR.” Chapter 4 of the Act, Company. 
headed “  liability in special cases, ” contains a group of scbwabe,

C Jsections providing for taxation of certain persons 
although not the actual persons entitled to the income 
in question such as guardians, trustees, agents a ad 
partners in a firm which has discontinued business.
Section 33 (1), one of those grouped sections, is in the 
following words :—

“ In the case of any person residing- out of British India 
all profits or gains arising to such person, whether directly or 
indirectly through or from any business connexion in British 
India, shall be deemed to accrue in British India and shall be 
chargeable to income-tax in the name of the agent of any such 
person;, and such agents are to be deemed for the purposes of 
this Act to be assessees in respect of such income-tax.'*^

It is argued on behalf of the G-overnment that this 
section brings into tax income wherever earned or 
whether received in British India or not by a foreign 
resident if any part of the business which ultimately 
results in profits is conducted in British India. If this 
contention is right it would result in all foreign pur­
chasers of goods in India for the purpose of manufacture 
or re-sale elsewhere being liable for Indian income-tax 
on any ultimate profits made in the countries to which 
the goods are exported. This would be a startling 
innovation and quite contrary to the established principle 
of taxation in England, and as far as I know, elsewhere 
and one which might lead to protest on the ground that 
it was contrary to the comity of nations, and would also; 
in all probability result in residents in foreign countries 
as far as possible avoiding purchasing in this country its 
products, though these are considerations witJi which the 
Courts are not concerned if the statute clearly imposes
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sucli taxation, tliono'li tliey ai'e material considerations
B o a r d  o t  . .
eevende ia selecting between alternati ve interpretations if there 

Tht? Madras is foiincl to be an ambiguity. It may bo ijliafc tlie "vvords 
coMPANT. of section S3 (1) taking its langiiag’e literally, would be 
ScĤ BE. sufficient to impose tliis taxation tliouglij it, is to be 

obseryed, tlie woi'ds thi'ougli or from any business 
connexion in Britisli 1 ndia ” are vei.y vague and tlie 
meaning tliereof is not defined. Tlie words are in my 
view most unsuitable if intended to liave a wider mean­
ing than the well-l^nown Dieaning of the words in the 
charging section 5 (iv) income derived from business 
and bring into tax in respect of foreign residents 
something which is not co vered by those words. I think 
the right view is that section 38 (1) is not a charging 
section at all, bat a machinery section and is not 
intended to impose any taxation upon any income which 
would not otherwise be liable to tax, but to point totbe 
method of collecting the income-tax where a person 
whose income is to be taxed is not himself available. In 
this view, we are supported by authority for much the 
same point arose in England. Section (2) of the 
Finance Act II of 1915 is in the following terms ;—■

A non-resident person shall be chargeable in 
respect of any profit or gains arising whether directly or 
indirectly through or from any branch, factorshipj agency, 
receivership, or management, and shall be so chargeable 
under section 41 of the Income-tax Act of 1842 in the 
name of the branch, factor, agent, receiver or manager.

In Greimiuood v. Smidth 8f Oo,(i), the House of Lords 
affirming th.e decision of IIowlatt, J., in Smidth ^ (Jo. v. 
Greenwood{; )̂  ̂ and o£ the Court of Appeal in Smidth^ Oo. 
v. Greefmood{^)^ decided that this section, though in terms 
wide enough to bring into tax non-residents in respect of

(1) [1922] 1 A.G., (2) [19201 8 K.B., 275.
(3) [1921] 8 K.B., 583.



profits earned abroad througli direct or indirect-dealing'
tliroiigli an agency in England, did not bring into tax
profits Linless they were earned or received in Great Thk Madras 

. . . . . E x p o e t

Britain and held tliat tliat section was a macliinerj section Compaky. 
and not a charging section. Lord Biickmaster at page Schwabe. 
423 stated the principle in the following woi.-ds ;—

“  Ifc is important to remember the rule which tbe Courts 
ouglifc to obey that when it is desired to impose a new burden by 
way of taxation it is essential that the intention should be stated 
in plain terms. The Courts cannot assent to rlie view that if a 
section in a taxing statute is of doubtful and ambiguous mean­
ing it is possible out of that ambiguity to extract a new and 
added obligation not formerly cast upon the tax-payer.'*’

In my judgment this rule applies to this case.
Nor is the matter without authority here, for in 

Board of Reiwine, Madras v. UamanadJmn Ohettyil), 
this Court, although it was not necessary for the 
decision of that case, expressed its view that section 
38 (1) was merely a machinery section and not a 
charging section, and I agree with, the reasoning on 
that point, and particularly with that of Olpfield and 
S.BSHAGIRl AyTaR, J J .

For these reasons the judgment of this Court must be 
in favour of the assessee with costs to be taxed.

W allace, J.— This is a case referred to this Court walwce, .i. 
under section 51 of the Income-tax Act Y II of 1918 by 
the Board of Revenue. The stated case rests on the 
following facts. A firm with headquarters in Paris 
purchases si ins in British. India to the orders of consti­
tuents in various parts of Europe and America, and 
makes its profit by commission on the sales. Th.e skins 
are bought in British India for the firm by an agency 
called the Madras Export Company resident in Madras.
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Hoard 01.' Company bays wsldns at tlie lo west prices it can get,
iiKVEwuE subject to a maximum fixed by tlie Pari.s firm, and sliips, 

Tiik Madras them in the raw statej as purchased, under tlie directions
SXPOR T

Company, of the Paris firm. It is admitted that the Madras 
W a l l a c e ,  J .  Export Company makes none ! of the profit on the sales 

of these skins, and that no part of the profits of the firm 
in Paris are remitted as such to Madras. It is presumed 
that the Paris firm puts the Madras Export Company in 
funds for the purcliases out here. The question is 
■whether the Madras Export Company is assessable by 
force of section 33 (1) of the Income-tax Act VII of 1918 
as the agent of tlie Paris firm on th.e profits made in Paris 
by the Paris firm through or from its business connexion 
with the Madras Export Company in British India.

The section of the Act called in aid by the Board, 
section 33 (1), runs as follows :—

‘ 'I n  the case of any person residing out of British India 
all p ro fit iS  or gains accruing or arising to such person whether 
directly or iridirectly through or from any business connexion 
ill British India, shall be deemed to he income accruing or aris­
ing within British India, and shall be chargeable to income-tax 
in the name of the agent of any such person^ and such agent 
shall be deemed to be for all the purposes oi this Act the assesaee 
in respect of such income-tax.”

The phrase “  shall be deemed to be income accruing 
or arising within British India ” relates back to section 
3 (1) where under the beading “  Taxable income, ”  it is 
enacted that

This Act shall apply to all income from whatever source 
it is derived if it nocrues or rises or is received, in British 
India, or is, under the provisions of this Act, deemed to accrue 
or itrise or to he received in British ludia/^

Hence sections 3 (1) and 33 (1) read together import 
that the Act shall apply to all income accruing or arising 
to a non-resident in British India, whether directly or 
indirectly, through or from any business connexion ijft
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British India. The Q-oTernment Pleader, on behalf of tki
' _ B o a r d  o f

the Board oi Keveniie, contends that this renders liable eeventte 
to income-tax all business profits made by a non-resident thr madras 
received not onfy -within but outside of Eritisli India in oompamy. 
so far as these accrue or arise through or from any waiI aIe, J, 
business connexion in British India. If the phrase 
“  business connexion ” is to be read as the Government 
Pleader contends as something much wider than the 
term “  trade or business ” itself, then the far-reaching 
effects of such a claim are obvious, and v̂ill extend far 
beyond what had been hitherto recognized in British 
India as the territorial limit of taxation of income derived 
from trade. Hitherto such taxation has been limited to 
incomes accruing or arising in or received in British 
India from trade carried on in British India whether the 
recipient resides in British India or not, and to income 
received in Briiish India though derived from a foreign 
source when the recipient resides in British India. The 
general scope of sections 3 and 5 of the Act of 1918 does 
not seem to me to alter the previous general principle 
that the profits taxed should accrue in British India. If 
it was intended to abandon this well-recognized restric­
tion and to reach profits accruing outside British India, 
more apt and express tei'ms should have been employed 
in those sections.

The term “ business connexion ”  has not been 
defined in the Act. That perhaps is not surprising in an 
Act which does not even define the source of gain which 
it sets ont to tax ; bilt when it is contended that “ busi­
ness connexion” was designed to mean something 
different from and wider than the business itself, which

- ex-liyfothesi takes place outside British India, and thus to 
cast wider the net of the income-tax gatherer, it behoves 
UB to be cautious and not to accept the contention, unless 
Yfp find it justified by the legal maxim enunciated h j
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„ Lord Steenbai-E, M. E., in SniuUh & Co. v. Greenwooil(l),
B o .̂ b d  o f  ’  ’  , .
eevekd33 that the well-known canon of construction of taxing Acts 

The MAnKAsiis tliat no One is to be taxed except by express words.
E x p o r t  . '

OoMi'ANY. D ooh tlie Act tiien expressly charge income accruing 
Wallace, j., outside Brltisli India, but derived througli or from a 

business connexion in Britisli India ?
Tlie cliarging section of tbe Act is section 5. 

Sub-section (̂ iv) makes cliargeable “  income derived 
from business ” and income ” . for the purposes of 
this case has the meaning read into section 3 (1) 
which I have set out above: that is, it would
cover in.come accruing or arising outside British India 
through or from a,ny business connexion in British India, 
Thus such income itself is only chargeable when it is 
“ Income derived from business ” by force of section. 5. 
The phrase in section -5 is not “ income derived from or 
through any business connexion.” At one stage of his 
argument the Govornmeiit Pleader contended that such 
a phrase might be iiupliod under sub-section (vi) of 
section 5, “ income derived from, other sources” but 
such a contention I  cannot accept, as it violently con­
travenes the principle enunciated above that taxation, 
must be imposed by express words. The real question 
for decision is, is the phrase “ through or from, any 
business connexion” in sectio.n 38 (1) govei’ned and 
controlled by the phrase derived from business ”

■ in section 5 (iv) or not ? That it is, seems to me to 
be obvious from the fact that section 33 (1) is not 
designed or situated in the Act as a charging section, 
in addition to section 5. It is not found under the 
chapter Taxable income ” alongside th.e charging 
section, but uiider the chapter headed “  Liability in 
special cases,” a chapter which is designed to provide
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for tlie collection of the tax from persons other than Board of
the direct beneficiaries of the income received, that is hevenue

V.

gfiiardians, trustees, agents, receivers and so on. That TxiE MADRis
f  . . /  1 ■ /  1 • „  . . E x p o e tIS, it IS a part oi the machinery sections sotting Compaîy. 
out the method by which the tax, if otherwise charge- ŵiLiACE, j. 
able, is to be collected in certain cases -when the direct 
beneficiary cannot be got at, and it is not a charging 
section desiarned to declare some other o-ains taxableo O
beyond whab has been declared by section 5 to be 
taxable. I am fortified in this conclusion by the 
remarks of Oldfield, J., no doubt nhiier didciy in 
Board o f Revenue^ Madras v. llam anadhan GliettyiV)^ 
that section 33 is intended to provide for the liability 
to tax of a person through whose hands in one capacity 
or other the profits in question will pass in British 
India, and whom therefore the Ĉ rown can reach in 
order to collect it, and also by the rules framed under 
section 33 by the Governor in Council, printed at page 
76 of the Income-tax Manual of 1920, where it is laid 
down that profits in a case like this may be calculated 
on the percentage of the turnover of the business carried 
on in British India. The object of section 33 (1) then 
is merely to provide for an agent being the assessee in 
place of his non-resident principal, so far as that princi- 
pal is liable under section 5, as hitherto interpreted, to 
the tax, i.e., in respect of income derived by the principal 
from business in British India. The condition precedent 
to assessability is business in British India and not 
merely a business connexion in British India  ̂and it is 
not laid dowai in that Act that the two phrases are 
identieal in meaning. The test, I take it is :-—Is the 

,:^non-resident firm by its agency out here in British India, 
making profits in British India which pass to it through
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 ̂ The the hands of its a^ent ? If it is, tlien section 33 (1 )
B o a r d  op °   ̂ '' '

Revenue applies. If not, not. I am therefore unable to hold, in 
The Madras the absencG of more clear and express words, that section 

C o m p a n y . 33 (1) was intended in any w aj to enlarge the scope of 
Wallace, j. secLioii (5) or to bring' into the net any income accruing 

outside Bril:ish India but not deriyed from business
• within British India merely because that income was 

received through or from a business connexion in Britisli 
India.

Section 33 (1) then is governed and coi^troiled by_ 
section 5 and really applies and was intended to apply 
to cases where a non-resident firm takes income or profits 
from business carried on by it in British India, which 
are transmittable a,nd are transmitted to it through its 
resident agent. The agent will be taxed and will be the 
assessee for the purposes of the Act for the profits in 
British India of that business, and, in order to guard 
against the section being taken to mean that it is merely 
the agent’s own profits which are chargeable, language 
is used implying that it is the profits of his firm accruing 
in or arising through its business connexion in British 
India which are taxable through the agent.

In the present case the non-resident firm in India 
is merely buying raw material for shipment and sale 
abroad, and the profits realized from the sale are realized 
in Paris. There is clear authority in the leading case 
of Sulley V . The Atto'i'ney-GeneraZ(1), which is an 
exactly parallel case, for holding that the firm does not 
thereby carry on trade or business in British India. It 
was there held that the’ place of trade is the place where 
the profits come home to the firm, and a non-resident 
firm is not assessable on profits made abroad merely 
because it has a resident agent for purchasing and

(1) (IStiO) 5 H. & N., 711.



shipping raw material, and that it is no part of the
^  B o a b d  or

Income-tax Law so far as laid 'down tliat tlie firm shall hevknok 
be taxable in every coimtry in wliicli it has established The madeas 
buying agents. To a similar effect is the decision in Companv. 
8midih ^  Go. v. Greemooodil) where it is laid down that W allace, j .  

a trade is exercised in the place where the business 
transactions are closed, that is, in the case of a selling 
business, the place where the sales are effected and the 
prolit thereby realized. The latter decision interprets 
section 31 (1) and (2) of the British Finance Act II of 
1915, which closely resembles section 33 (1) of the 
British India Income-tax Act of 1918, and it is note­
worthy that, though in the case of Sulley y .  The 
Attorneij-General(2), the Nottingham partner in the 
case was obviously a “ Branch ” of the New York firm, 
the Court in Smidtli ^ Co. v. Greenwood(l) held that the 
decision in Sulley’s case had not been radically afi’ected 
by the new legislation, and held in effect that the exten­
sion of the Income-tax Act of 1842, which made a 
non-resident firm chargeable in the name of its branch 
did nob mean that the existence of a branch sufficed to 
imply that the non-resident firm carried on trade in the 
United Kingdom or sufficed to make the profits of the 
non-resident firm received outside the United Kingdom 
taxable.

In the present case, no profits of a non-resident 
firm exist in this country or pass from it through the 
hands of the Madras Export Company. That company 
transmits to the Paris firm raw material, and not profits 
derived thereon ; it realizes for the Paris firm no income 
made in British India which is taxable before it leaves 
British India. To my mind then there is no income 
chargeable with income-tax under section 5 of the Act,
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The section 33 (1) read witli section 3 does not brincy
B O i E D O F  /  . . .liEvsNtTE witMn tlie scope of section 5 income accruing or arising- 

The Madras wliolly outside British India to the firm of which the
C o m p a n y . Madras Export Company is the local agent. 

w\t!tAOE, j. Therefore, the answer to the reference is that the
Madras Export Company is not liable to be taxed on the 
profits of the business carried on in Paris by its Paris 
principal which are realized by the latter’s business 
connexion with British India.

King and Partridge— Attorneys for Assessee.
N .E:.


