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APPELLATE CRIMINAL.

Before Mr. Justice Wallace.
DERVISH HUSSAIN (Accusep), PeririoNes ¥

Oriminal Procedure Code (Aet ¥V of 1898), ss. 263, 370 and ~—

4dl—Summary trials— Bench of M igistrafes—Sentence of

imprisonment—Fadlure to record veasoms fur conviction—

Irregularity.

A Bench of Presidency Magi-trates imposing a sentence of
imprisonment for an offence is bound under sections 263 and
370 of the Code of Criminal Procedure, to record its reasons
for the conviegrion. The omission to do so 1n a case where no
record is made of the evidence, which, therefors, is not available
to the High Court, is a grave irregularity which in most cases
would be sutficient ground for interference.

S:ction 441 of tbhe Cude of Criminal Procedure does wot
abrogate the terms of section -63 or those ol section 870 of the
same Code. Queen-Empress v. Snilgaude (18914 LL.R,, 18
Bom., 97, and In the wattr of the petilim of Paujab Singh
(1881) [.L.R., 6 Cale., 879, cousidered.

Having regard, however, to the fact that the Bench Magis-
trates afterwards submitted their reasons for conviction under
sectivn 441, Criminal Procedure Code, Held, taers was no ground
for interferenoe.

Peritios under sections 485 and 439, Criminal
Procedure Code, 1898, praying the High Court to
revise the order of the Court of the Honorary Presi-
dency Magistrate, Royapettah, Madras, dated 81st
January 1922, in Calendar Case No. 16472 of 1921.

" The facts are briefly these: One Lervish Hussain
along with three others was charged by the police for
being drunk and disorderly and was put on his trial
before the Honorary Presidency Magistrates, Royapettah,
AMadras. At the final hearing which came on after
'repeat':ed adjournments the learned Magistrates while
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refusing further adjournment convicted Dervish of the
offence charged without recording any reason for the
conviction. Against that order this petition was pre-
sented.

M. A. T. Coello, vakil for the petitioner.

Crown Prosecutor, on behalf of the Crown.

JUDGMENT.

WaLtace, J.—Two points are taken by petitioner (1)
that he was refused opportunity to have his defence evi-
dence produced. (2) that the Bench Court has recorded
no reasons for his conviction.

As to point (1) after a good deal of searching of
records rendered nccessary by the inaccurate reports of
the Honorary Presidency Magistrate’s Court, it was
verified that the petitioner had paid batta for a subpeena
for the production on 20th December 1921 of two police
diaries from D. 2 and D. 8 stations and that subpeenas
were issucd accordingly. Service was effected too late
and neither diary was produced on 20th December 1921-
The case was taken up on several dates after that, on
3rd, 10th and 24th January 1922, but on none of these
dates did petitioner ask for any further subpeenas or
warrants for the production of these diaries nor was any
taken out. On the date of final hearing, 31st January
1922, the Bench Court refused further adjournment on
the ground that defence witnesses though served were
absent. In the circumstances I congider the refusal
was fully justified.

As to point (2) it is the case that the Bench
Court has recorded no reasons whatever for convicting
petitioner and the question is whether this omission te
obey the terms of section 263 (%), Criminal Procedure
Code, is an irregularity which wholly vitiates the trial,
or, if not, whether petitioner has been gravely prejudiced
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by the omission. This is not a case which section 370 (1)
will remedy since a substantive sentence of imprison-
‘ment has been passed and therefore under section 370 (1)
as equally under section 263 (%) the Honorary Presi-
dency Magistrates should have recorded reasons. The
Crown Prosecutor argues that the defect is cured by
section 441 which permits a Presidency Magistrate to
gsubmit with the record, when called for under section
435, a statement setting forth the grounds of his deci-
sion. But as a matter of law, it is clear that section
441 does not abrogate the terms of section 268 or section
370. I take it that it merely allows the Presidency
Magistrate to supplement the reasons which have been
already stated under sections 263 and 370.

Under section 537, however, this Court will not
upset a conviction on the ground of irregularity in the
judgment, unless a failure of justice has resulted. My
attention has been called by petitioner to certain rulings
e.g., Queen-Empress v. Shidgauda(l) and In the matter
of the petition of Panjob Singh(2) passed under section
263 (k) or its equivalent section 227 (A) in the former
Code, wherein these Courts held that the omission to
record reasons was in itself a sufficient ground for inter-
ference in revision. Neither of these cases was a case
of judgment by a Presidency Magistrate. Asa general
rule I consider the principle of these rulings viz., that
the Magistrate must state reasons so that the High
Court may judge whether there were sufficient materials
before him to support the conviction, perfectly sound.
Rulings quoted on the opposite side such as King
Emperor v. Alagarisami Pathan(3), Tiluk Chandra Savkar
.v. Baisagomoff(4) deal with other sections of the Code

" (1) (1894) T.T.R., 18 Bom., 97. (2) (1881) LL.R., 6 Cale., 579,
(8) (1902) LL.R., 25 Mad, 546, .  (4) (1886) LL.R,, 23 Calc., 502,

In re.
Dervisy
Hopssain,

P

Warntacr, J,



In ra.
DERrviSH
B UssaIn.,

WaLLACE, J.

256 THE INDIAN LAW REPORTS [VOL. XLVI

guch as sections 202 or 367 and neither deals with a
case of a Presidency Magistrate or of a summary trial.
It is one thing to hold that in a case where all the
record hefore the original trying Court is also available
before the High Court in revision, no substantial failure
of justice has occurred by the omission of the trying
Court to record reasons. It isa very different case when
the conviction was passed without reasons therefor on
evidence of which no record istaken and which there-
fore iz not available to the High Court. In such a.
case I agree with the rulings already quoted that the
omission to record reagons is a grave irregularity which
in most cases would be sufficient ground for interference.

But in the case of convictiong by Presidency
Magistrates there is the saving section 441 and when
the record submitted under that section discloses suffi-
cient grounds for the decision, it may be taken into
consideration. The reports submitted in this case by
the Bench on 25th Febrnary and 17th October 1922
show that the Magistrates had a clear recollection of
the case and the evidence recorded therein and had
good grounds for their decision. Considering these,
ag under section 441, they may be considered, as setting
forth the reasons for the conviction of petitioner I am
of opinion that no substautial failure of justice has
occurred in this case.

I dismiss the petition.

I would impress on the Bench the nccessity of
obeying sections 263 and 870, Criminal Procedure Code,
in future.

K.UL



