
DHOEA.

R a n i  op  are Constrained to call the attention of the Agency
T d n i  . . . . .  T ,
V. Commissioner to this irregularity in ms predecessor s

Latchun. procedure. Secondly, we obserye that the Agency
Commissioner should, in dealing with the merits of the 
case, consider before deciding against the petitioner 
whether the scope of the trial was not unduly limited 
by an unnecessary regard for the provisions of the 
inapplicable Order XXI, Rule 59. We direct that costs 
of the proceedings in the Court here and in the lower 
Courts to date be costs in the cause an d  follow the 
result.
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APPELLATE CIVIL.

Before Mr. Justice Ayling and Mr. Justice Odgers.

1922, H. M . K . V . SA N K A R A  V A R IA R  (Dependant), Appellant,
March, 31. '

-------- --------------- V.

T. K . UM M ER AND TWO o th e r s  ( P la in t i f f s ) ,  R esp on d en ts .*

Limitation Act (IX  of 1908), art. 97— Voidable sale hy a 
qualified owner— Dispossession of purchaser under a decree 
obtained by one claiming paramount title— Limitation.

A  purchaser under a voidable sale-deed from a qualified 
owner was dispossessed in execution of a decree obtained by 
a person entitled to avoid the sale.

Held, that a suit "by tKe purchaser for the return of the price 
was governed by Article 97 of the Limitation Act and that 
limitation began not from the date of the decree but from the 
date of actual dispossession. Juscurn Boid v. Pirthichand Lai 
Ghoudhury, (1919) I.L.R ., 46 Calc., 670 (P.O.), distinguished.

Second A ppeal against the decree of A nantanarayana 
A ytangae, Subordinate Judge of Ottapalam, in Appeal 
Suit ISTo, 80 of 1919, preferred against the de^jree of 
A. C, K tjnhunni RajAj District Munsif of Ponnani, in 
Original Suit^N'o. 701 of 1917.

Second Appeal ISo. 2062 of 1920.



One 7alia Thamburatty, the then female manager Saneaka 
of Puthia Kovilagom, in South Malabar, granted to the v. 

defendant a theethu-deed (Exhibit A) in 1903 by which 
she mortgaged certain lands and also sold the trees 
thereon. The defendant assigned his entire right in 
the lands and in the trees to the first plaintiff in 1904 
for Es. 1,000, and put him in actual possession. The 
first plaintiff in his turn assigned his rights to the second 
and third plaintiffs in 1906 and put them in posKsession.
In a suit brought by the successor in office of Valia 
Thamburatty a decree was made on 10th February 1914, 
and the theethu-deed of 1903 was set aside as not bind
ing on the Kovilagom. The decree was affirmed on 
Appeal on 22nd December 1914, and on 3rd July 1915 
the plaintiffs were dispossessed in execution of the 
decree. Thereupon the first plaintiff satisfied by pay
ment the second and third plaintiffs for the loss they 
sustained by the dispossession, and brought this suit on 
18th December 1917 against the defendant for the 
return of the Ra. 1,000, viz., the consideration paid by 
him for the assignment. The defendant pleaded inter 
alia that the suit was barred by limitation as having 
been brought more than three years after the date of 
the decree setting aside the theethu-deed. Both the 
lower Courts held that the suit was not barred by limit
ation and gave the plaintiff a decree. The defendant 
preferred this Second Appeal.

K. P. M. Menon and P. Govinda Menon for appel
lant.— The suit is barred by limitation. Article 97 
applies. The cause of action arose not when possession 
was actually disturbed but on the date of original 
decree.'" See Jusmrn Bold v. JPirtJiiehand Lai Choud- 
liuryil),

(1) (1919) 46 Calc., 670 at 687 (P.O.).
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S a n k a e a  (7 , Maclavan Navar for respondent.— The suit is not
Y a e ia b  ^
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barred. Article 97 may apply ; but the starting point 
is the date of actual dispossession ; for the consideration 
failed only then and not on the date of the decree. 
JusGiirn Boid v. Firthiclmid Lai Glioudliuryil) does not 
refer to a case of disturbance of an actual possession but 
only to a case of symbolical possession such as that of a 
landlord. It is so explained in Mahomed, Ali Sheri ff v. 
VenhatapafM Baju(2). Moreo'ver in this case the sale 
to the plaintiff was not void from the beginning but only 
voidable. The decree setting aside the sale is immate
rial, and so long as the plaintiff was not disturbed in his 
possession the consideration for his purchase money did 
not fail. Bee Narsing Shivbakas v. Pachu Bambakas(3)^ 
SuJmoy Sarhar v. Shashi Bhushan BhaUacharyya(4), 
Bamanatha Iyer v. Ozhapoor Pathiriseri' Baman Nam- 
budripad{^), Suhbaroya Beddiar v. Bajago]iala Beddiar(6)^ 
Bam Ghandar Singh v. Tohfah Bhartiifl)^ Meonahshi y. 
Krishna Boyar(8). If Article 97 does not help me, 
Article 116 applies and I am in time even if time begins 
from the date of the decree. See Mahomed Ali Sheriff v. 
VenhatapatM Baju{2) .

K. P. M. Menon in reply.— This is not a suit for 
damages but a suit for the return of the consideration ; 
hence Article 97 alone applies and not 116. He dis
tinguished the cases quoted by the respondent.

JUDGMEOT.
Odgees, j, O dgees, J .— In  this case the'‘ only point argued is

that of limitation. The respondent’s vendor in 1903 
ob^ined a theethu-deed (Exhibit A) which was assigned 
to the respondents in April 1904 by Exhibit B for a

(1) (1919) I.L.R., 46 Oalo., 670 at 6'61 (P.O.).
(2) C1920; 39 449 at. 455 (3) (1913) J.L.R., 3<7 Bom., 638.
(4) (1 9 ll )  10 1.0., 48ti. (5) (1913) 14. M.L.T., 524.
(6) (1915) I.L.R., 88 Mad., 887 at 889. (7) (1904) I.L.E,, 26 All., 519.

(8) (1916) 32 I.e., 176.



period of 1.2 years and for a consideration of Rs. 1,000. saxkaea 
Exhibit A was granted by the then female manager of the 
Kovilagom styled Yalia Thamburatty. It is not only a 
mortgage but also a conveyance of the trees on the land. ^
The respondent obtained possession and enjoyed the pro
perty till February 1906, when he conveyed it to’others 
who were subsequently evicted as the consequence of a 
suit brought by a subsequent Thamburatty to set aside 
the theethu-deed ( Exhibit A) on the ground that the 
vendor had no title to sell. This decree is dated 10th 
February 1914 (Exhibit F) in the case and by it the 
defendant (appellant here) is ordered to deliver up all 
documents relating to the suit property and retransfer 
the same to plaintiff free from the mortgage and all other 
encumbrances’  created by the defendants or any person 
claiming under them. This decree was confirmed on 
appeal on 22nd December 1914 and on 3rd July 1915 the 
plaintiffs were dispossessed in execution thereof. The 
plaintiffs brought the present suit on 18th December 
1917 to enforce payment of the consideration which 
plaintiff had paid for Exhibit B. It was, I think, 
admitted by both sides at the appeal before us that 
Article 97 of the Limitation Act applies and although at 
the end of the case the learned counsel for the 
respondents contended in the alternative that Article 
116 would, in any case, apply, by*virtue of the covenant 
for 12 years’ quiet enjoyment contained in Exhibit B, I 
think he must be held to have admitted that the matter 
is governed by Article''97. The short point arising from 
these facts is, does limitation run from the date of tliQ 
original decree (10th February 1914), in which case the 
plaintiff’s suit is barred under article 97, or does it run 
from the date of actual dispossession of the plaintiffs which 
ocburred in July 1915, in which case the^uit.ia within 
time. Mr. K. P. M. Menon for the appellant who was
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Ummeb. 

O d g k k s , J .

SAKKAEi imsuooessful in both the lower Courts relied, exclusively
V ARIAR

on the ruling of the Privy Council reported in Juncurn 
B o l d  Y . P ir tJ iic h a n d  L a i  G h o u d J m r y ( l ) .  Had their Lord
ships laid down a genei’al principle which would govern 
all cases of this nature, we should of course be bound 
by it. ’ They, however, say that the plea that the period 
of limitation began to run when possession was lost was 

belated ” and proceed to hold that the decree of the 
first Court is the starting point of limitation, qualifying 
this however by this passage,

“ There may be circumstances in which a failure to get or 
retain possession may justly be regarded as the time from which 
the limitation period should run, but that is not the case here. 
The quality of the possession acquired hy the present purchaser 
excludes the idea that the starting point is to -be sought in a 
disturbance of possession or in any event other than the 
challenge to the sale and tlie negation of the purchaser's title to 
the entirety of what he bought involved in the decree of the 
24th August 1905. If further support of this view be required, 
it may be found in the express provision of section 14 of the 
Regulation which directs that in the suit for reversal itself the 
purchaser is to be indemnified against all loss.’’'’ (P. 679).

What was the quality of the possession in the case 
before them ? Apparently the purchaser received an 
amaldastah or order for possession under section J 5 of 
Bengal Regulation VIII of 1819. This does not seem 
to have put him in actual physical possession of the 
property but to have been an order to the ryots 
to attorn to him as the purchaser. I think the 
possession was different in the cass before us and that 
actual possession was delivered to the respondent under 
Exhibit B. Fartlier the deed (Exhibit B) would appear 
to be not void o,h initio but only voidable. It would 
have been open to the succeeding Thamburatty 
to have confirmed the transaction (c.f., Ananda Ohandra

(1) (1919) I.L.R., 46 Gale., 670 at 637 (P.O.).
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Ujimer. 

Odgers, J.

BhuttacJiaTjee v. Carr Stephen{l)^ and it seemR reasonable sankaea 
to liold tliat tlie coiiRideratioa did not fail till respondent 
was deprived of the poHsession of the property wMcli lie 
liad acquired under Exhibit B. He had possession 
either personally or through his transferees from 1904  
to 1915. See per M illee, J., in Bavianatlia 'Iyer v. 
O^hafQor PatMriseri Raman Nambiidripad(2). The 
Privy Council case has further been distinguished by a 
Bench of this Court in Mahomed Ali Sheriff v. 
VenJcatapathi True that -was a case under
Article 116 and the cause of action -which was the breach 
of the covenant for quiet enjoyment was treated as 
arising as from the date of disturbance of plaintiff’s 
possession. The learned Judges say at page 455,

“ But they * (i.e.. Privy Council) held that the quality of 
possession acquired by the purchaser in that case (it was 
apparently merely formal and not actual possession) was such as 
to exclude the idea that the starting point was to be sought in 
the disturbance of possession. But thafc could not be predicated 
of the possession of the present plaintiffs who were in actual 
possession and enjoyment of the property until dispossessed in 
execution of the decree obtained by the reversioners/^

thus clearly distinguishing the Privy Council case from
a case where the purchaser was put in actual possession
and enjoyment of the property. There are other
decisions which take this view—Narsing ShivhaJcas v.
Pachu Bamhahas (4 ), which the Privy Council says does
not call for serious con.sideration though it is very
doubtful if they meant to say that it was bad law— their
Lordships do not say «o directly. In the Bombay case
the learned Judges dealing with Hanuman Kamat v.
Hanuman Mmduf{h)^ say at page 541.

“  Bat their Lordships, we think, were not considering a 
case in which possession had actually been given, althoDgh the

( 1 )  (1 8 9 2 )  I .L .T l . ,1 9  0 a l c . ,  1 2 7 . (2 )  (1 9 1 3 )  1 4  524* a t  526 ,
(3) (m O )  89 M.LJ., 449 at 4<55. (4) (l913) I.L.R ., 87 Bom., 538,

(5) (1893) I.L.R., 19 Oalo., 123.
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S^kkara contract subsequently turned out to have been void ah initio.
V. lu such a case the promisee has received the only consideration 

Um^h. stipulated for. In all cases o£ that kind it appears to us
Odgerp, J. if; is only when the promisee is deprived of that considera

tion and the true character of the contract thus becomes 
revealed that he has any ground for complaint. And that is 
the proper time from which to compute the period of limitation. 
That is the principle distinctly underlying the provisions of 
Article 97. W e think that both in terms and in spirit it does 
and was intended to cover cases of this kind.'^

The Calcutta High Court in Siilcmoy Sarhar v. Shashi 
Bhushan Bhattacharyya (1) , held that under Article 97 
time runs from the date when plaintiff -Was actually 
evicted from the land and that the quewtion of limitation 
must depend upon the special facts of each case. In 
Siihbaroya Beddiar v. Uajagopala Reddiar{'2), Seshagiei 
Aytae, J., said with reference to cases where the sale is 
only voidable on the objection of third parties and 
possession is taken under the voidable sale that

the cause of action can only arise when it is fouud that there 
is no good title. The party is in possession and that is what at 
the outset under a contract of sale a purchaser is entitled to, 
and so long as his possession is not disturbed, he is not damni
fied. The cause of action will therefore arise when his right to 
continue in possession is disturbed.’^

In Meenahshi v. Krishna Ro^ar(o), P h il l ip s , J., held 
that as possession had been given under a contract of 
sale the sale was not void ah initio and plaintiff was 
entitled to recover his purchase money under Article 97, 
Limitation Act. He held that the starting point for 
limitation was not the date of the sale-deed, 1883, but the 
date of dispossession in 1910.

In Ea77i Ohandar Singh v. Tohfah Bharti{^^), in a suit 
brought on a sale-deed whereby the vendor contsracted 
to recoup the vendees in the event of disturbance of
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(1) (ly il) 10 LG., 4SI5. (2) (1915) 38 Mad., 887.
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possession, it was held, that the cause of action did not sankaba
p*. . . . . Variak
arise till possession was in fact disturbed.

• Ummer.under these circumstances it appears to me that the —
0  J3 G F ES JPrivy Council decision, qualified as it is, must "be taken 

to be applicable to the facts of the particular case before 
their Lordships and that we are not justified in 
extending it generally to cases in which actual posses
sion of the property has been given and been enjoyed 
for a number of years. In such a case, on the authorities 
quoted above, the starting point of limitation must be (at 
all events in the case of a sale not ah initio void but only 
voidable) the date of dispossession. I am therefore of 
opinion that this Second Appeal should be dismissed 
with costs.

Ayling, J.-^I agree. AytiNG,j,
N.K.
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APPELLATE CIVIL.

Before Mr, Justice Oldfield and Mr. Justice 
yenhatasiihba Bao.

T . E A  M A S A M Y  A I Y A R  (F ir s t  PtAiNTiiff’) ,  A p p e lla n t , 1922,
April, 20.

V. ----------------

T. kSUBRAMANIA AIYAR and othbes (DKFENDAisrTs), 
Respondents.*

Hindu Law— Suit for partition— Go-owner —  Trustee— Mesne 
profits— Profits claimed hij a member of Hindu joint family, 
'whether mesne profits— Interest on such profits  ̂'whether award- 
able— Fast and future profits in a 'partition suit, right to.

The claim for profits, made by a member of a Hindu joint 
family in a suit for partition, is not technically one for “ mesne 
profits,'^ as used in the Civil Procedure Code.

♦ Civil Misoelianeous Second Appeal ITo. 40 of 1915?,*̂


