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Before Mr. Justice Wallace' and Air. Justice Jackson, 

1934, KAJAEATHNA NAIDU (E igh th  EESPowiJENT), Appellant,
J u ly  10.

----------------- V.

RAMACHANDHA NAIDU an d  others  ( P e t it io n e e  a ^ d 

B espokdkhts N os. 1 to H and 5 to 7), R espondents . '̂

C iv il Frocedurn Code (J e t  V  o f  1908), 0 . X X I ,  r. 16, proviso 
2— Tranftfer o f  decree—Mortgage-decree fo r  m le  against two 
or morn fersons— I'nin.^fer to one o f  them—-Decree, ivhather 

executable hy transferee against others— Decree f o r  payment 
o f  money, meaning of.

The second proviao to Order X X Ij rule 16 of the Civil Pro
cedure Code (wliich enacts rhat where a decree for the paym ent  

of money against two or more persons has been transferred to 
one of them it shall not be executed against the others) does 
not apply to mortgage decrees for sale, which are in essence 
decrees  ̂ not for the paymenl of money, but, for the sale of 
property.

Laldhari Singh v. Manager, Gourt o f  Wards, Bhabat^mra 
Estate, (1911) 14 C.L.J., 639j followed; VaidMnadasamy Ayyar 
V, SomasiLnd-rmih P illa i, (1905) 28 Mad,, 473 (F.B.),
Rumayya v, Krishnaviurti, (1917) I.L.R., 40 Mad., 296, and 
Sadogopa Ayyangar v. Sellammal, (1922) 43 M.L.J., 761, 
diatiaguished.

A p p e a l  against tb.e order of R. A. J e n e i n s ,  District 
Judge of Gbinglepufc, in Execution Petition No. 51 of 
1920 in Original Suit No. 32 of 1916 on tbe file of tlie 
District Court.

A  Huai decree ia a mortgage suit for sale of the 
hypothecated property was transferred by the original 
decree-holder in favour of one Ramachandra Naidu who 
applied to have the assignment in his favour recognized 
by the" Court. The first defendant and his son, the 
second defendant, as well as the widow of the third 
defendant were joined as parties to the petition. The
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*  Appeal against Order No. 436 of 1922.



mortgage liad been executed by defendants Nos. 1 and 
3 and tlie final decree in the suit was to the effect

R a m a -

that, as the balance of the decree amount had not been cr̂ ndea 
paid, “ it is hereby decreed af sollows :— (1) that the 
mortgaged property or a sufficient part thereof be sold, 
etc,” . . . The third defendant had made a will
bequeathing his properties to respondents Nos. 4 to 8 in 
the lower Court, who applied that they should be made 
parties to the petition, and, on being made parties, they 
contended that the transfer of the decree to the petitioner 
Ramachandra Naidu was only benami for the first 
defendant who paid the decree amount to the original 
decree-holder, that the first defendant was the real debtor 
liable for the decree and that the third defendant was 
only a surety, and that the transferee of the decree 
could not be recognized as competent to execute the 
decree as it was transferred benami for the first defendant.
The District Judge held that the provisions of Order XXI, 
rule 16, did not apply to mortgage decrees and that 
petitioner was entitled to be recognized as transferee and 
to bring the land to sale. The eighth respondent 
preferred this Civil Miscellaneous Appeal against the 
order of the District Judge.

8 . E . Sankara Aijyar for appellant.
T. R . BamacJiandra Ayyar for respondent.

JUDGMENT.

The question for decision is whether the second proviso 
to Order XXI, rale 16 of the Code of Civil Procedure, 
applies to a mortgage decree for sale. It applies in 
terms only to a decree “ for the payment*ol money.”
The phrase in the old Code, section 232, was “  a decree 
for money,” The alteration indicates that emphasis is 
k> be laid on the word “  payment ” and that unless the 
decree direots payment of money, the rule will not
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iiAjARATRKA applv. THs IS tlie view taken in tlie iiid^meiit of tlie
N a id c  r i  t/  ̂ _ .

Tj. Calcutta High Court in L a l d h a r i  S in g h  v. M a n a g e r^  

CHANDRA Gourt o f W anh, Bhabatpura Estate{l). TJie Calcutta 
High Court has consistentljr held the view that this 
proviso will not apply to mortgage decrees for sale 
[vide the above ruling and also Lalla Bhagiin Pershad 
Y. H o l l o w a y ( 2 )  and Ja f ja hand hu  v. R a l a d k a r ( f ^ ) ' ] .

2. Appellant relies on three cases of this High Court. 
Two of these. Vaidhinadasawy Ai/yar v, Soiuasundram 
Pillai[4^ and Bamayya v. Krislinamurihi{^) are not of 
much assistance as they do not deal with the language 
of Order XXI, rule 16, or the corresponding section 
under the old Civil Procedure Code. In Badogojpa 
Ayyangar v. Sdlanrmal(Q) language somewhat favour
able to appellant’s contention has been used, but even 
in that case it is clear that the decree was a “  decree 
for the payment of money,” although in tlie case of the 
first defendant the decree directed the money to be paid 
out of his family property. None of these cases affects 
the general principle laid down in the Calcutta cases, 
and inherent, in our opinion, in the rule itself, that the 
proviso does not apply to decrees which are in essence 
decrees not for the payment of money but for the sale 
of property. We are of opinion that the order appealed 
against is correct and we dismiss this appeal with costs.

K .E .

(1) (1911) U  C.L.J., 639 at 642. (2) (18S5) LL.R., 11 Oalc., 393.
(8) (1918) 27 C.L..f„ 110. (4) (1905) I.L.E., 28 Mad,, 47  ̂(F.B.)
(5) (1917) I.L.R.,40 Mad., 296. (6) (1R22) iS 761.


