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whetlier the diridend declared was tlie final dividend or
N A K A Y A K A

Chetox whefciier any further assets are availaDle tor payment of

Sevugan anotlier dividend. Tlie order of the lower Court is set
Oil ett V

—  ' aside and the case will go back to the lower Court for
Ksibh-\an, j. Qf |̂]̂ Q observations made by ns. As

regards the costs of this appeal we think we would not 
be justified in giving any costs to the appellants as all 
the delay and difficulty has arisen from the fact that he 
delayed the tendering of proof of his debt. \¥"e direct
each party to bear his costs in this appeal.

K,R.

a p p e l l a t e  c i v i l .

Before Mr. Victor Murray GouMs Trotter, Chief Justice  ̂
and Mr. Justice Bamesam.

I92i, LKTOHM ANA CHETTY and tw o  o th e rs  (P e t i t io n e e s ) .
March 26. .

___________  A ppe llan ts ,

SDBBIAH CHET I T  akp  o th e rs  (R esp on d en ts ), R esponden ts.*

Limitation Act (XX0/1908), sec. 1— Joint decree-holders— Minority 
of some of them—Father of minors acting as their next friend  
— Decree in favour of father and sons  ̂ with their father 
as 7if‘xt frien d —Death oj father after decree— No apiilication 
for e<eecntion hy father in his lifetime— First application 
by eldest son within three years of attaining majority hut 
more than three years after decree—JSar of limit a! ion—Father, 
‘Whether competent to give -valid discharge under sec. 1—-Civil 
Procedure Code [Y  o f 1908), 0. X X X I I ,  r. 6— Time fo r  
filing application, luhen begins to run against joint decree- 
holdera.

A  Hindu father and his three minor sons represented by 
Bira as their n^xt friend^ obiained a joint decree on the 16tli 
October 1913 ; t ie  former died two months after decree without 
filing an. application to execute it ; the eldest son, who attained 
majority at the end of December 1914  ̂applied for execution on 
the 3rd December 1917 within three years of his majority but

*  A ppeal againat Order N'o, 222 of 1921,



more fchan tliree jears after the decree* It  was coiiteBded that L e t c b m a n a  

tins application was barred by limitation.
H eld, that as the father was the nest friend oi; his minor sons 

in tlie suit and in tlie decree  ̂ lie was not, du!-ir.gliis lifetime, in a 
position to give a legal and valid discharge of tlie decree with­
out leave of the Court obtained nnder Order X X S II ,  rule 6 of the 
Civil Procedure Code ; GanesJia Bow v. Tuljaram Row. (1913)

36 Mad., ^95 (P.O.), applied;
that as the father was not competent to give a valid discharge 

during his lifetime^ tbe time for making an application for esecu- 
fcion of the decree did not begin to run as against any of the 
joint decree-holders until fcheir respective disabilities lind ceased ; 
and the application was not barred by limitation.

A ppea l against the order of P. S. Sitarama A yyae , 

Additional Subordinate Judge of Ramnad at Madura, 
in Execution Application No. 48 of 1920 in Original Suit 
No. 224 of 1911.

This appeal arises out of an application for execution 
of the decree in Original Suit No, 224 of 1921, passed on 
the loth October 1913 in favour of the father of the present 
appellants and the appellants 'who were all of them 
minors represented by tlieir father as next friend. The 
father died in December 1913. He had filed no appli­
cation for execution before his death. The first appellant 
attained majority about the end of December 1914.
The first appellant presented the first application for 
execution of the decree on the 3rd December 1917 -within 
three years of his attaining majoritjr. The second and 
third applications for execution were made on 1 st 
December 1918 and 13th November 1919, respectively, 
and the present application was filed by the first appel­
lant for himself and as next friend of his brothers (who 
were still minors) on the 30th Marcli 1920. In the 
second and third applications, the question of limitation 
was left open by the Court. The defendants contended 
that the present application was barred by limitation as 
the first application of the 3rd December 1917 was
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Letchmana "barred by limifcation, as tlie father did not file any appli- 
V. cation for execution during his lifetime after the decree

S U B S IA II
Cbetty. -was passed. The appellants contended that the father 

could not have given a valid discharge and that therefore 
the application of 3rd December 1917 was within time. 
The Subordinate Judge held that the father as manager 
of the joint Hindu family could have given a valid 
discharge during Iiis lifetime and that section 7 of the 
Limitation Act did not save limitation against any of the 
decree-holders. He dismissed the application as barred 
by limitation. The appellants preferred this appeal.

K. V. Krishnasivami Ayyar and F. Bajagopala Ayyar 
for appellant.

A. Sivaminatha Ayyar for respondents.

JUDGMENT.

CoDTEs CouTTs T r o t t e r ,  C.J.— This case furnishes a signal
T b o t ’x e b , 0 J .  . .

instance or the mischievous tendency or the Uourts 
in this country to evade, or endeavour to evade, 
plain statutory mandates, and in no sphere of the 
law, so far as I  have observed, has that tendency 
been more freely exercised than in that branch 
of the law we are concerned with in the present case, 
namely, the law of limitation. The way in which this 
matter stands is as follows :— In October 1913s a decree 
was obtained in a suit in which the plaintiffs were a 
father and his three sons, and the three sons were 
described on the face of the proceedings as suing through 
their next friend and guardian the first plaintiff (that is, 
the father). Two months after that decree the father 
died and it ■ŷ as not until December of the following year 
1914s -that the eldest of the three sons attained his 
majority. On the 3rd December 1917, well within three 
years of the attainment of majority, an execution appli* 
cation was taken out. It  is said that application was 
barred because time must be taken to have run not from
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t ie  attainment of majority of tlie eldest son but from tlie 
date of tlie decree itself, i.e., October 1913. Tlie reason

. T . SUBBIAH
for it is said to be this and it depends upon the construc- c h e x t t .

tion of two sections of two statutes. One the learned coutts

Judge has referred to, and tlia other he has not. Before *
I  approach the consideration of the case law I  will look 
at the sections of the statutes themselves. The releyant 
section of the Limitation Act is section 7, It says this ;
“  where one of seyeral persons jointly entitled to 
institute a suit or make an application for the execution 
of a decree is under any such disability (that means for 
our present purpose minority) and a discharge can 
be given without the concurrence of such person, time 
will run against them a ll; but where no such discharge 
can be given, time will not run as against any of them 
until one of them becomes capable of giving such dis­
charge without the concurrence of the others or until 
the disability has ceased.”

Therefore a good discharge, which could be given 
without the concurrence of the others, is necessary before 
limitation can be invoked. Wow it is said that the father 
in this case became entitled to give a good discharge 
as soon as the decree was passed, and to give a good 
discharge not only on behalf of himself but on behalf of his 
minor sons. This Court held in a number of cases culmi­
nating in the case of Gwneslia Bow v. Tuljaram Roio(l) 
that a Hindu father could, as managing member of a 
family, give a good discharge of a decree debt notwith­
standing the fact that he might appear in the suit in the 
capacity of guardian ad litem or next friend. They based 
that decision upon the express provisions of Hindu Law 
and they said that his position as a father was inJepend- 
enfc of his position as gnardian ad litem or next friend 

.and that no disability which could attach to him can be
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LiMHMiKA snpposed to attach to liini 'by reasons to which I  am
C lIE T IY

t'. coming presently and could m any waj affect nis posi- 
ohktty. tion under the general Hindu law as father. That is the 
ĉ TTs decision of this Court in several cases culminating in 

Ganesha Bow v. Tuija Ram Bow{l). What the learned 
Judges were dealing there with was an argument based 
upon a section of the Civil Procedure Code. That section 
is the present rule 6 in Order X X X II and it reads as 
follows:—

“ A  nest friend or guardian for the suit sliall not, wifclioiit 
the leave of the Court, receive any money or otlier moveable 
property on beLalf of a minor, either {a) by way of compromise 
before tlie decree or order; or {b) under a decree or order in 
favour of tlie minors. ’̂

As I  said, the basis of the decision in Tuljaram Row’s 
case was that the father occupied two entirely separate 
positions, that he was clothed with a double personality, 
and that inhibition of his acting in a certain manner in 
one of those capacities was no inhibition of his doing it 
under the other, the general powers of a Hindu father. 
Thereupon Tuljaram Row’s case went to the Privy 
Council with this pronouncement of the Madras High 
Court to deal with and to say whether it was right oi 
whether it was erroneous, and the words of the Privy 
Council are absolutely explicit in their application of the 
principle laid down by the Madras High Court and 
whichj so far as I  can see, is the necessary substratum 
of the whole of the argument that has been addressed to 
us. What their Lordships say is this :

“ They (their Lordships of the Privy Council) consider it to 
be clear tliat when, he (tbat is the father) bimself is tbe next 
friend or the guardian, of tlie minor, his powers are controlled 
by the provisions of the law and he cannot do any act in his 
capacity as father or managing member which he is debarred 
from doing as a next friend or guardian without leave of the 
Court To hold otherwise would be to defeat the object of the 
enactment/^

(1) (1911) 21 1093.



In otlier words tlaeir LordsIiipB say in the plainest i-eichmasaI  j  r  C h e t t y

lang-uao’e, tlie inliibition imposed upon him in one cliarac- ®-
I T , , , ^   ̂ SUBIUAH

ter must be extended totlie otJier suggested cliaracter or Ghbtty. 
else t.lie Act becomes waste paper. It  is said that th.ere Codtts 
are decisions of this Ooiirfc subsequent to tliat pronounce- 
ment of the Judicial Committee which nevertheless go on 
saying that a fath.er can give a good discliarge without 
th.e consent of tlie Court where tlie decree has been 
obtained. I  am not at all sure that those cases—most of 
them are very inadequately reported—do purport to go 
counter to the principle laid down in Tuljaram Row’s 
case, because it is not quite plain, so far as I  can see. 
that, in those cases, the father was the guardian ad 
litem of the minors. All I  can say is that, if he was the 
guardian, the Privy Council decision compels me to say 
that those cases were wrongly decided; if he was not, 
they merely say that where the father is not the 
guardian ad litem he can take the money and give a 
good discharge and though I  do not disagree with that,
I  would like to reconsider that position hereafter. I  am 
not saying that if this was what those cases had decided, 
those cases are incorrect; but I  am quite clear about 
this, that if in those cases the father was the guardian 
ad litem, they are clearly wrongly decided in the teeth 
of the express mandate of the Privy Council case. No 
one, I  think, could plausibly contend that a man in such 
a double position could give a good discharge. He can 
only give a discharge after obtaining the permission of 
the Court. I t  therefore follows that at the time when 
the father died, he had never been in a position to give 
a good and legal discharge for this debt and that there­
fore the time must be calculated as beginning tq run 
from the date when the respective disabilities cease.
{Seeing that one of the decree-holders is still a minor, there 
is* really no question of limitation arising in the case.
The case will go back for further proceedings in execution.

The appellants will have their costs throughout.

?0L. XLVII] M ADRAS BEBIEB 925



Ramesam, J.— I  agree.

SuCTUH Several decisions of tliis Court have been referred to
cott. tlie learned vakil for tlie respondent. The first of

eamesaji, 3, î iiese is tlie decision in Duraiswami 8astrial v. VemJcata- 
rama Iyer{l). It  expressly purports to be based on tke 
decision in Ganesha E owt. Tulja Earn Boiv{2) Y/hick was 
a decision of this court on Order X X X II, rule 7. It  
was reversed afterwards by the Privy Council in 
Ganesha Row v. Tiiljaram Bow(S). This -was followed 
by a single Judge in Bamanadham Sivayya v. UdatJia 
Atchayya{4). The next case is Palaniandi P illa i v. 
Fajiathi Ammcd(b). It  is true that this was after 
the decision of the Privy Council, but no reference 
was made in the argument to Order X X X II, rule 6 , or 
to the fact that the decision in Ganesha Bow v. Tulja Bam 
Eoiv(2) on which the decision in Diimiswami Sastrial v. 
Venkatarama lyeril) vras based, had been reversed by 
the Privy Council. This was again followed in Veiihata- 
subhiah v. V6nJmtesivaralu{Q) and the same remarks 
apply to this case also. In Bati Bam v. Niadar(7) the 
decree was obtained by a single decree«holder. There 
was no minor among the original plaintiffs. The 
original decree-holder died leaving two sons, one a 
major and the other a minor. The major son on behalf 
of himself and acting as the next friend for his younger 
brother applied that they should be made legal represen­
tatives in the place of their deceased father. Before 
the order was made on the application, the applicant 
died, and on the day the application came on for hearing, 
nobody appeared and the petition was dismissed. The 
result was ̂ hey were not made parties, so that it is not 
a case where we have two decree-holders one of whom
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is a major and the other a minor represented by tlie 
malor as next friend. Order X X X II. rule 6 , cannot

. StJBBlAS
apply to tlie facts of tliat case. Tnat case is therefore CHETir. 
correctly decided and cannot therefore help its in this iumesam, j. 
case.

X .E .

V O L .SLV ii] MADEA8 SERIES 927

APPELLATE  CIVIL.

Before Mr. Vietor Murray Goutts Trotter, Chief Justice  ̂
and Mr. Justice Uamesam.

KOYASAN” K O YA  H A JI and others  (L e g a l  Representatives 1934  ̂

OS' PlAINTIPI? in s .a .  N o . 949 o f  1 921)^ ApPELLANTS_, Maroh 26.

V.

SBOBETAEY OP STATE EOB INDIA I S  COUNCIL, 
EePBESEKTED by the GolLKCTOE o f MaLABABj and tw o  others  

(D e fe n d a o ts ), Respondents.*

Madras Land Bncroachment A d  ( I I I  of 1905)j, .sf.-. 6 and ]4'5 
Ustfplanatmi— Notices to quit—JEncroaclment on. ■poramboke 
lands— PlainUffs^ possession^ not disturhed after notice—
Eevievj— B ism ism l—Ofder to vcoGate—Sm t fo r  declaration 
and injunction— Oame of action for suit— Iiimitatio7i of six 
months— Plaintiffs deeming him self aggrieved— PIaintiff’s 
right to elect by which proceedings he is aggrieved-—Starting  
point of limitation.

Where a Deputy Collector on behalf of the Governmeiif; 
issued, to the plaintiff, under section 6 of the Land Encroachment 
Act (III of 1905), a notice to quit certain lands in his occupation 
bat nothing farther happened to oust him from possesaien, and the 
plaintiff filed a review petition before the Deputy.Coileotor who 
dismissed it and issued an order to the plaintiff to vaoa-te the 
lands, on a suit for declaration and injunction being instituted 
by the plaintiff against the Secretary of State, more than six 
Toonths from the issue of the first notice to quit but within six 
months of the last order to vacate the iands^

* Second Appeals Ifos. 94:9 and I S il  of 1931.


