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A PP E LLA T E  CIVIL.

Before Mr. Justice Phillips and Mr. Justice Madhavan 
Nciyar.

A .  J A N O O  h a s  S A N  S A I T j  b y  his a u th o size d  ag en t  

DAD A  BEG- MUHAMMAD ( P l a in t if f )^ A p p k l l a n t , — -—

V.

M. S. N. M A H  AM  AD  O H U TH U  (F i r s t  D e fen d an t), 

R esponden t.*

Civil Procedure Code {Act V  of 1908), sec. IS [d]— Foreign  
judgment— Suit on, in British Indian Court— Bx-parfce decree 
against defendant in a Gey Ion Court— Agent appointed by 
defendant imder a power-'of-attorney^ evipowering latter to 
sue and defend suits on ]iis behalf in all Courts i?i Oeylm — 
Submiss-ion to jurisdiction— Notice of suit served on ayent-— 
Agent putting in no appearance at all in Court— Es-parfce 
decree, whether on (he merits— Sufficiency o f  notice, whether 
can be raised in the suit in B r itish Indian Court.

In  a suit in a British Indian Conrfc, on a foreign judgment, 
of a Court in Ceylon, it appeared that the notice of suit to the 
defendant in the Cejlon  Court was served on. a person who was 
conducting busine.ss on the defenda.ut’ s behalf in Ceylon and 
had been given by him a power-of-atfcorney under wliioii the 
agent was empowered to sue in the Courts of Ceylon and to 
appear in any Court of Justice in Ceylon either as plaintiff or 
defendant; the agent did not put in any appearance at all in 
the suit in the Ceylon Court and the case was allowed to pro­
ceed eds-parte and judgment was passed ex~parte against the 
defendant.

Held, that the defendant must be deemed to have submitted 
himself to the jurisdiction o f the foreign Court by reason of the 
execution of the power-of-attorney ;

BamanatJian Ghettiar v. Kalimuthu F illa i, (1914) L L .B ., 87 
M ad,, 163, referred to ;

that ordinarily a judgment delivered ex-parte is deemed to 
be on the merits, and it is only when a defence has been raised 
j^nd for some reason or another has not been adjudicated upon,

*  Second Appeal No. 1146 of 1921,
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J a n o o  t h a t  the decision can be said to be not upon tlie merits ; andIXj6uSSA»2̂
' that tlie ex-parte judgment in this case must be deemed to be

M a h a m a b  one passed on the merits^ as the defendant did not at all appear
in tho oase. Kdymar v. Visvanatham Reddi, (1917) I.L .K ., 40 
Mad., 112 (P.C.), fo llow ed;

that where a foreign Court had held service of notice of a 
suit snfficientj it must be taken to be correct in the absence o f 
any evidence fco the contrary ;

that i f  there was any irregularity in the service of notice, 
that point cannot be raised in the Courts in British India as a 
ground for questioning- the validity o f the foreign decree ; 
Pem'berton v. Hughes, [1899] 1 Oh., 781, followed ;

but if  it was distinctly proved that the person who was 
served was in no sense the defendant’s agent at the time of the 
service and that consequently the defendant was unaware of 
the proceedings in the foreign Courtj it m ight be an answer to 
the validity of the foreign judgment.

Second A ppeal against the decree of R. N aratana A tyae, 
District Judge of Tanjore, in A.S. No. 579 of 1920, 
preferred against the decree of V. K rishna Ayyar, 
Second -Additional Subordinate Judge of Tanjore, in 
O.S. No. 9 of 1919 (O.S. No. 25 of 1918 on tlie aie of 
tlie Court of the Subordinate Judge of Tanjore).

The material facts appear from the judgment.

B . Sitarmtia Uao (with K. Siindara Bao) for appel­
lant.— The service on the sub-agent is sufEcient, as the 
po-w ex-of-attorney had given authority to the agent to 
appoint a sub-agent. The sub-agent could act only when 
the agent was absent from Ceylon. In the absence of 
any evidence whether the agent was present or absent, 
it must be presumed that he was absent at the time of 
service of summons on the sub-agent. The burden of 
proving the presence of the agent is on the respondent. 
The Ceylon Court had declared service sufficient. The 
point cannot be raised in the British Indian Court to 
impeach the foreign judgment, Pemherton v, H ughes{l).
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T . Jj. Venhatarama Ayyar for respondent.— TMs 
is 3iot a case of irreo-iilar service bat of iioii-serTice

°  _ M A H A S fA O

of summons on the defendant. The rule in Pemberton OanTHu. 
y. Hug]tss{l) does not apply to such a case. The 
agent had returned and no summons could validly he 
served on the sub-agent when the agent was present in 
Ceylon. See Dan by v. Goutis ^ Co, (2); Halsbury, YoL I, 
page 232, One of the two principals who had given the 
power-of-attorney had died before suit; the power was 
at an end ; see Tasker v. Shepherd(B) and Friencl v.

The foreign judgment was passed eai-j^arts 
and was obtained under the summary procedare for 
default of appearance and so it was not passed on the 
merits : see Keymer v. Visvanatham Ueddt{h),  Oiypen- 
hevm Oo. v. Mahornmad Han-eef{6), The I)elta{7). The 
GhaUenge{8), Nouvion v. F reem an{9). No submission to 
jurisdiction can be inferred from the execution of the 
power-of-attorney, because submission must be express 
and not implied: Bamanathan Oheily v. Kalimuthu(l(^) 
is not rightly decided.

J IT D G M B N T .

P hillips, J.— This is a suit upon a foreign judgment philwps, ,t. 
of the Colombo Court against the first defendant. The 
first defendant and his brother who were trading in 
partnership executed a power-of-attorney to one Sheik 
Abdul Eahiman under which he was empowered to sue in 
the Courts of Ceylon and to appear before any Court or 
Courts of Justice either as plaintiff or defendant, etc.
The power is a very wide one and gives the agent very 
full powers to represent the principals. Under the

(1) [1S99] 1 Ch., 781. (2) (1885) 29 Ch. D., 500.
(S) (I86U 6H . & r . ,  575. (4) [1897] 2 Ch., 421.
(5) (1917) I.L.R., 40 Mad,, 1X2 (P.O.). (6) (192'i) I.L.R., 45 Mud., 49G.
(7) (1876) 1 P.O., 593. (8) [1904J P. 41.
(9) (1890) 15 App. Gas., 1. (10) (1914) I.L.E., 37 M.ad„ 163.



proYisions of that power, Abdul Rahiman appointed
V. one Abdul Guddus as liis sub-agent during liis absence

Ohuthu from Ceylon. A suit was filed in 1915 on four
pniii,ips, .T. promissory-notes against Abdul RaHman and Abdul 

Guddus, but upon tlieir pleading that they were merely 
agents of first defendant’s firm, another suit was brought 
a Grains t the first defendant. Notice of the suit was 
served on Abdul Guddus as first defendant’s agent and 
the judgment on which the present suit is based was 
passed in his absence.

The first question for consideration is whether the 
first defendant had submitted to the jnrisdiotion of the
foreign Court, and on this point I must agree with the
learned District Judge that he did so by executing the 
power-of-attorney in fayour of Abdul Rahiman empower­
ing the latter to conduct litigation in the Oeylon Courts, 
namely, in a place where the agent was conducting 
business for his principals, and it is clearly a contract 
binding him to appear in those Courts and amounts to 
submission to the jurisdiction of those Courts. In this 
connexion I would refer to the case reported in Bama- 
nathan GJietfiar v. KalimutJm P illa i(l).

The next question raised for the respondent is that 
the foreign judgment sued on was not one obtained on 
the merits. Ordinarily, a judgment delivered eic~;parte is 
deemed to be one on the merits, but it is contended here 
that in summary suits similar to those provided for by 
Order X X XYII of the Civil Procedure Code, an ex-parte 
judgment cannot be deemed to be one passed on the 
merits. Reliance is placed on the case reported in Viswa- 
natJiam Beddi v. Keymer(2) the decision in which was 
confirmed by the Privy Council in Keymer v. Yisvanatham  
Meddi{$). In that case a defence had been put in, but it
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was ordered to be struck out because of defendant’s
H a s s a x

failure to answer interrosratoriey. I'iie decision, p-ivea in
. ^  °  M a h a m a d

these circumstances was lield to be one not on tlie OHnxHa, 
merits. There a r e  n o  doubt some observations in tlie Phillips, j. 
judgment of this Court wliicii would go to show fcliat a- 
foreign judgment passed in default of appearance is not 
a decree on the merits, and two ca-ses are fcliei'ein refer- 
red to as supporting this p ro p o sitio n . One of these is 
The DcltaiJ-) and the other is Tli-p. OlwJ.lenge and, Due 
D ’Amnale{2). In the first of these cases, tbe foreign 
judgments had not been delivered when the suit was filed 
in England and also it Avaa held fchat the evidence of the 
French and Italian advocates examined left it doubtful 
whether the foreign judgment in that case would have  ̂
even in France or Italy, the force of res judicata. In the 
second case it appears that the defendants had not sub­
mitted to the Jurisdiction. In the judgment of the Privy 
Council which is reported in Keynier v. Visvanatliam 
Beddi{^) their Lordships in referring to the question 
under section 13 (&). Civil Procedure Code state that that 
section refers to those cases where for one reason or 
another the controversy raised in the action has not in 
fact been the subject of direct adjudication by the Court.”
From this it would appear that it is necessary in the first 
place that some controvers}'" should be raised in the 
action and in the second place that after it has been 
raised it should not have been finally decided. This 
principle is the same as that enunciated by Lord 
Hbrsghell in N n > .m o n 'Y , Fresma,n{4],

a Ooarfc o f competent jarisd ictio ii, where accord ing to 

its  establislied proceclare tlie -whole merits o f the case were 

opeiXj at a ll events, to the parties, however much they may have 

failed to take advantage o f tbeiHj or may have w a iyed  a iiy  o f
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M a h a m a t )
O hotetj.

P h i l TjIps , J.

Janoo  ̂ their rights^ a final acljadication has been g iven  that a debt or 

V. ob ligation  exists which cannot) thereafter in that Court be 

Ohoteu? disputed, and can only be questioned in an appeal to a h igher 

tribunal.

It wiil be seen that in accordance witli tMs prin- 
ciple, ex paoie decrees are by no means necessarilj 
decrees not passed upon th.e merits. It  is only wlien a 
defence has been raised and for some reason or anotker 
has not been adjudicated upon that the decision can be 
said to be not upon the merits. In other instances of 
emi parte decrees, they mast be deemed to be decrees 
passed upon the merits. In the present case no appear­
ance at all was put in oq behalf of the first defendant, 
and the case was allowed to proceed ex pcLfU and conse­
quently it must be deemed to have been passed upon the 
merits.

A  further question is raised, namely, that tlie first 
defendant liad no nolice at all of the suit and that 
consequently the whole decree is a nullity as coming 
under section 13 {d), namely, “ where the proceedings 
in which the judgment was obtained are opposed to 
natural justice.” A good deal of argument has been 
addressed to the question as to whether at the time that 
the notice was served upon him Abdul G-uddus was 
the argent of the first defendant. I t  appears that he 
was appointed as first defendant’s agent and had acted 
as such and there is no evidence to show that that 
agency had ceased at the time when the notice was 
served upon him. The foreign Court held that the 
notice was sufEcient, and that decision must be taken to 
be correct in the absence of any evidence to the con­
trary. If there was any irregularity in the service of 
the notice, that point cannot be raised in the Courts of 
this country as a ground for questioning the validity of
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the foreign decree^ as was held in Pemherton v. EugJws(l) 
where it was remarked by Linulet, M.R.. at pas'e 790: ®-- r  o Mahamad

“  I f  a judgment is pronounced by a foreign Court over Ohuthu. 
persons within its jurisdiotion and in a matter with vs l̂iich it is Phillips, J. 
competent to deal^ English 0 carts never inyestigate the pro­
priety o f the proceedings in the foreign Court, unless they 
offend agaiusfc Eaglish views o f subsfcaatial justice.”

I f  first defendant had definitely proved that Abdul 
Guddus was in no seuRe his asrent at the time of the 
service of the notice and that consequently he was 
totally unaware of the proceedings iu the Colombo 
Court, this might be an answer to the validity of the 
judgment; but this has not been shown and conse­
quently I  must hold that the judgment is valid.

In this view, I  think it is unnecessary to discuss the 
further questions raised as to whether the death of first 
defendant’s brother terminated Abdul Rahiman’s agency 
and consequently the sub-agency of Abdul Guddus.
They were at one time admittedly first defendant’s 
agents and it is not shown that they had ceased to be 
so at the time the notice was served on the latter.

The appeal is accordingly allowed and the decree of 
the Court of first instance restored with costs both here 
and in the lower Appellate Court.

Mabhavan N ayar, J.— I  agree. nIy! ™
K.E.

(1) [1899] 1 Ch., 781.
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