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I do not -wisii to say raore, because my learned 
brother E-am esam  in tlie Order of Eeference has given 
his reasons for believing that RamamtJian Chettiar v. 
MiitMah Chetiy{\) is wrongly decided and can no 
longer be regarded as good law, and I am entirely of 
the same opinion. I think that this reference must be 
answered in the affirmative as regards both {a) and (h).

R a m e s a m , J .— I  a g re e .

W a l l a c e , J.— I agree and have nothing to add,
N.E.
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Before Mr. Victor Murray Ooutts T'^otter  ̂ C hief Justice^ 
M r. Justice Rarnesain and M r, Justice Wallace.
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PU TCH A LA K S H M IN -A R A YA N A  (PLAiNm^F), 
Respohpknit.'̂

Civil Procedure Code, 0 .  X X X II , r. 4 (3)— Consent of guardian 
ad litem— Express consent not necessary.

Order X X X II, rale 4 (3), Ciyil Procedure Code, does not 
require fcliat the consent of a person for liis appointment as guard
ian ad liUm should be express ; it may he an implied one.

A p p e a l  preferred against the decree of B, Venkateswab 
R a g , Second Additional Subordinate Judge of Guntur, 
in Original Suit No. 72 of 1919.

The facts are given in the Order of Reference by
P h i l l i p s , J.

The Subordinate Judge gave a decree for the 
plaintiff holding on the preliminary issue that there was 
no express or implied consent of the guardian to act as
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k a r a v a n a .

srusAMCLu guardian-ad litem in the previous suit and- tliat tlie 
Lak3ii3ii- decree against plaintiff was therefore a nullity.

This Appeal coming on for hearing on Friday, the 
30th November, and Monday, the 3rd December 1923, 
and the case having stood over for consideration the 
Court made the following

O r BEE o f  liEFEEENOE TO A F u L L  B e NCH.

?HiLLiP;3, J.— The plaintitf brings this suit for a 
declaration that the decree obtained against him by the 
first defendant in O.S. No. 72 of 1916 in the Temporary 
Sub-Court, Guntur, is not valid and binding on him. 
This decree was passed against the plaintiff when he 
was a minor, and he was represented in that suit by his 
natural father as guardian. It has in many cases been 
held that unless a guardian ad litem consents to his 
appointment as s.iich, the appointment is invalid. This 
is based on the assumption that the provision of Order 
XXXII, rule 4 (3), that “ no person shall without his 
consent be appointed guardian for the suit” is mandatory. 
In many of these decisions in referring to the consent of 
the, guardian, the words “ express consent ” have been 
used, and it is argued that the consent of the gnardian 
must be “ express'’ and cannot be implied ; but 
although this word “ express ” has been repeatedly 
used, as in Farendra Chandra Mandcd v. Jogendra  
Marayan Bvy{J) and Mohan Krishna Dar v. E a r  
Prasad(2), the question as to whether the consent should 
be express or implied was not under consideration, and 
certainly the wording of clause (3) does not contain the 
word “ express.” As it is stated that no person shall 
without his consent be appointed guardian ” it appears 
to me clear that the appointment may be made when 
the person does consent; and unless it is otherwise
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provided a consent m ay always "be express o r im plied,

and consequently tliere appears to be no provision in 
rule 4 (3) tliat tlie consent miisfc be express. In fact, 
in Mallayya v. Pwimamma{l), it was lield, that the 
consent might be implied. It was also held in GhJiattar 
Sincfh V. Tej 8ingli[2) and Tliahi.r TajeswiiT Butt v. 
LaJchan .Prasad Singh(o)^ that the consent may be 
implied, in fact, in the latter ease it was held that where 
the certificated gnardian, the mother of the minofj was 
served with notice that it was proposed to appoint her 
the gnardian ad litem of her son and no objection was 
taken by the mother, the Court might properly assume 
that the mother had no objection to the proposed 
appointment, and that she in fact consented thereto. 
Taking it, therefore, that an implied consent is sufficient 
we have to decide whether in the present case there was 
such a consent. The plaintiff was an adopted son and 
his adoptiye mother was acting as his guardian; but the 
plaintiff, in O.S. No. 72 of 1916, put in a petition for 
the appointment of the natural father as guardian on 
the ground that the natural father had filed a guardian 
petition in the District Court stating that the adoptive 
mother was not acting properly on behalf of the minor 
and requesting that she might be removed from guardian
ship. Notice was accordingly taken out to the natural 
father, and after two attempts, it was served personally 
upon him. The notice reads as follows:—

“ Tlie plaintiff has filed a petition slating that you have 
DO interest adverse to that of the eaid minor and requesting 
that you may be appointed gnardian for con ducting the suit 
proceedings; so, you should appear either in person or through 
a vakil and iuforoa if you have any objection to being appointed 

guardian.”
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sxiEiHDtw The return on this notice was as follows ‘—
*y. o

Lakshmi' The defendant mentioned in this order being ^ minor
NARATANA. nstursl father and guardian Las affixed his signature and 

received a copy of the notice in Guntur village on 7 th  September 
1916 ;

and there is another endorsement signed by the natural 
father, namely.

As this order was shown to me, the guardian-defendant 
mentioned in this order in Guntdr village on 7th September 
1916 and a copy of the notice to minor sent with it was given 
to me, I  have received it.”

The proposed guardian did not appear in Court and 
allowed the proceedings to be conducted 'parte. 
Considering the fact tliat this natural father had applied 
to the District Court to be appointed guardian of the 
minor and for the removal of his adoptive mother from 
her guardianship it is clear that h e  was acting in the 
interests of his natural son; and when he received this 
notice calling upon him to take any objection that he 
had to his appointment as guardian and he failed to 
appear in Oourt, it may be taken that he did consent to 
such appointment, but had no case to present to the 
Court. I would from these circumstances infer that the 
father consented to his appointment as guardian and 
consequently the decree obtained against the minor, 
who was properly represented in the suit, is prim a facie 
binding on him.

As my learned brother is not prepared to hold that 
the guardian has been appointed with his consent, it 
becomes necessary to consider the further question 
whether the decree obtained against the minor is invalid 
because he was not properly represented in the proceed
ings. It has been held in many cases that, where a 
guardian has not consented to his appointment as such, 
the minor is not properly represented and the decree is 
a nullity so far as he is concerned. This view has been



rjAKSlJMI-
KARAY&KA.

consistently lield in Calcutta— vide Dinabandhu  v. Sftraui-o 
31asJmda{l), Annada Prasad v. Upendra Natk Dey{2)s 
JJmapati y„ MasiehLlla{d), Banesioar Prmmmik  v. Tara- 
pada BhattaGliaTjee(4<) and Narendra Chandra Mandal v.
Jogendm  Narmjan Boy{b). The same yiew is taken in 
tlie Allahabad Court in Hanuman Prasad  v. Muhammad 
Ishaq{p), in tlie Patna Court in Mohnn Krishna D ar  v.
S a r  Prasad(7), and Skaihh Sajjad R usainy. Sahal B a{{8), 
and in the Punjab Court in Mira Singh y. Ghulam  
Qadir{9). The same view has been taken in this Court 
iu an unreported case, L.P.A. No. 3 of 1913, and also in 
Shroof Sahib  v. Baghunatha S im ji{1 0 )  and E da  
Puimayya v. Jangalu Bam a K otayya{ll), A different 
view was, however, taken in Oodayanasamy Tevar 
V. Alagappa Gheitij{12), and in KuppusiDami Ayyangar v. 
Kamalammal{iK). The question has been considered by 
the Privy Council. But I do not consider that the two 
cases cited for reference, viz., Bashii^un-nisa  v. Muham
mad Ismail Khan{14i) and Partah Singh  v. Bhahuti 
8 in g h {lh )  are applicable to thfe present case. In the 
former case a married woman was appointed guardian 
and in law such an appointment could not be recognized 
and consequently the minor was deemed to be unrepre
sented. In the second case it was found that the 
guardian had been appointed fraudulently and on that 
ground it was held that there was no proper representa
tion.

The leading case on the point is the decision of 
the Privy Council in Walian, y. BanJce Behari Pershad
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SARAYANA.

SEiRAMTJLtj Sinph{l), wliere it was lield that, altlioiigh no formal 
LAfiaHME- order appointicg the mother as guardian had been 

drawn up, the minors were effect!vel}  ̂ represented 
in the suit. It appears that, in that case, the mother 
was described as guardian in the plaint and also in the 
decree but that the record contained, no formal order of 
appointment. The mother did not appear in Court and 
an ex parte decree was passed. This would seem to be 
conclusive on the point, but this case has been distin
guished in the Calcutta Court on the ground that in 
that case the niothijr actually I'epresented the minor in 
the proceedings and therefore it was a proper represent
ation. This distinction appears to have been drawn 
owing to an erroneous view of the facts and I would 
point out tha;t at least in one case Annada Prasad  
v. Upendra Nath I)ey(2)^ M u k e r je b ,  J ., remarked that 
in Walian v, Banhe Beliari Pershad 8ing]h{l), the mother 
who had been proposed as guardian for the minor 
son “ had entered appearance and acted throughout the 
trial of the suit. ” This does not appear to be a correct 
statement of the facts of that case, and a similar mistake 
has been made in B.annma;n Prasad v. Mahammad Is]baq(2), 
where it is remarked that the mother in Banke B ehari’s 
case(l) did appear in Court and the same mistake appears 
to underlie several of the other decisions. This has been 
pointed out by Das, J., in a very recent case in the 
Patna High Court reported in Pande Satdeo Narain  
V . Bamayan Tewan(4>), where, after a very carefully 
reasoned judgment he comes to the conclusion that 
where, on the face of the record, a person qualified to 
act as the guardian appears as a guardian of the minor 
for the suit, the Court has no power in another suit 
brought for the purpose of impeaching the validity of
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the decree to examine tte eyidence in order to see Skibamux.u 
wlietlier notices under Order XXXII. rule 3 (4). were in.-

^ N A K 4 T A N A .

factj served, or wiietlier tlie person -nominated as 
guardian did cod  sent to act as guardian or whether the 
Court did expressly appoint such person as the guardian 
for the suit, unless it is shô wn that the defect in following 
tlie rules has affected the merits of the case; butj where 
the record on the face of it shows that the minor was not 
represented by a guardian for the suit or was represented 
by a guardian disqualified under the express provisions 
of the statute from acting as guardian, the position is 
the same as if the minor was not a party to the suii. In 
this case the lower Court, acting on the decisions in^Eda 
Pimnai/ija v. JanyaJu Rama Kotayija[\)^ Shronf Sahih v. 
EagJiunatha S i‘m ji[2), and Baneswar Prama<iih v. Tara- 
pada lViaitacJiarjee{Z), has held that, inasmuch as the 
guardian’s consent was not obtained, the decree against 
the minor v/as a nullity, and consequeidly has not 
determined the further issue as to whether the o-nardiano
in that suit was guilty of gross and culpable negligence- 

As I have pointed out, there is abundant authority 
to support this finding, but, inasmuch as there is 
authority to the contrary and I personally respectfully 
agree mth D a s , J.^ in his judgment and consider that a 
number of decisions to the coutrary are based on a 
misinterpretation of Walian v. Uanke Bf^hari Fershad  
8ingh{4-), I  think it is advisable that the question should 
be considered by a Full Bench of this Court. The 
whole question and all the authorities have been most 
elaborately discussed in D a s , J.’s judgment in P m uh  
Satdeo l^arai/i v. Tiamayan Tewari{b), and therefore it 
seems to be unnecessary in a mere reference to traverse
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Sbieamultj tie  same ground again. I would only say tliat I respect- 
lasshmi- fuliy asree with the conclusions arz’ived at by D a s , J.,

NABAYAKA. ®  i  j
and I think considerable weight must be attached to the 
judgment, for in it he has resiled from the earlier view 
taken by him in Shaikh Sajjad Husain v. Sahal 
I would therefore refer the following questions for the 
opinion of the Full Bench ;—

1. Whether, where a person has been appointed
guardian ad litem for a minor but his consent to 
such appointment has not been obtained, the 
decree is a nullity or whether it is merely 
voidable on good ground being shown therefor P

2. Whether the consent of a guardian to his appoint
ment as such must be express or may be implied ?

Y enkatasubea R ag, J.— Two questions arise in this 
Appeal. First, whether the appointment of a guardian 
ad litem may be validly made without his express consent. 
Secondly, whether a decree passed without a guardian 
ad litem on the record who has consented to act is a 
nullity or is merely voidable.

In regard to the first question, the terms of Order 
XXXII, rule 4, Code of Civil Procedure, must be 
considered. Clause (3) says :

“  No person shall without his consent be appointed 
guardian for the suit. ”

Clause (4) is to the effect that where there is no other 
person fit and willing to act as guardian, the Court may 
appoint any of its officers to be such guardian.

The contention that the words “ without his consent ” 
are equivalent to “ against his will ” seems to m e  utterly 
unsound, and I reject it without further discussion.

Then it is said that consent need not be express but 
may be implied. I am not prepared to accept this view.
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In considering -whether a person is willing to act under Sbirâ mclct 
clause (4), is the Court to act merely upon inference 
from circumstances? or again is the Court to take 
evidence regarding the state of mind of the proposed 
guardian and is the duty cast upon the Court of finding 
as a fact that the guardian is willing to act although he 
has not expressed his willingness ? In my opinion, it 
was not the intention of the legislature that the Court 
should in each indiyidual case, upon a careful scrutiny 
of facts and circumstances, come to the conclusion that 
the proposed guardian is willing to act. The usefulness 
of the rule contained in clause (3) will be greatly 
diminished by adopting any such construction. The 
question whether the guardian has consented or not will 
generally not arise when the guardian subsequently 
appears and does any act on behalf of the minor. 
Therefore, whether consent could be implied, has very 
often to be determined with reference to the facts 
existing at or before the appointment. I find it difficult 
to imagine the nature of the evidence that can be given 
either to support or repel the inference that there was 
consent. Is the fate of a case involving large issues to 
depend upon the determination of a question of fact on 
evidence necessarily interested and very often perjured, 
adduced as is inevitable in a large majority of cases, 
after a long lapse of time from tbe date of the appoint
ment ? Tlie reason of the thing and the language of the 
section alike demand that consent to be valid must be 
express. There is abundant authority for this position 
and it is sufficient to refer to the judgment of M u kerjee  

and P anton, JJ., in AnnaiJa Pmsad  v. U'pendra Hath 
D ep (l). The learned Judges refused to give effect to 
the rule of implied consent even when the guardian
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SwEAMDLu proposed happened to be a certificated guardian on whom 
lakshmi- there was a duty cast in law to safeguard the interests

N A K A Y A N A ,  £  j 1 • „or the minor.
I shall now deal with the second question. When 

there is no guardian ad litem on the record who has 
consented to act, is the decree obtained null and void or 
is it voidable on proof of prejudice having accrued to the 
minor defendant ? The preponderance of authority is, in 
my view, in favour of the position that the decree is a 
nullity. In Pande Batdeo NarcJn v. Bamayan Teim ri{l)^  
D as, J,, in a very long judgment, attempts to show that 
the balance of authority is the other way. But with 
o-reat respect I am unable to agree with him. I shall 
first refer to Khiarajmal v. D aim (2). The facts are 
complicated and are very clearly stated by the Lords of 
the Judicial Committee and I shall not recapitulate them. 
The facts, however, so far as they are relevant to the 
question under consideration, are extremely simple. 
One Naurez died leaving a widow and four children 
including a son Arairbaksh. Suit No. 372 of 1879 was 
instituted inter alia against Amirbaksh described as a 

minor aged about 14- years, legal representative of 
Haurez, deceased, by his guardian, his uncle Alahnavaz,” 
Again Siut No. 160 of 1878 was also filed against 

Naurez, deceased, by his legal representative, Amir
baksh, by his guardians his uncle Alahnavaz. Two 
questions arose. Firstly, whether the estate of Naurez 
was sufficiently represented when only one out of the 
five heirs was impleaded in the suit. Secondly, what 
was the effect of the decrees passed so far as the share 
of Amirbaksh was concerned ?

The full import of the Privy Council judgment will 
become evident if, while reading it, these two points 
are kept distinctly in view.
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“  Amirbaksli was of course one of the heirs of Naurez Sbiramuld 
but in DO other sense his legal represeotative. It  is not pre- 
tended that Alahiiavaz was in any legal sense ov in fact his naha'stan/,. 
guardian or was ever appointed his guardian ad litem. I t  is, 
however, contended by the appellants that Naurez/s heirs are 
bound by the pi’oceedings in both the suits and that his share 
of the property whatever it was, was effectually sold in the suit 
Wo. 3 60 of 1878 or at any rate that the share o f Amirhahsh 
him self passed ly  the sale ”  (see page 313).

Then their Lordships overrule the contention that 
the Naiirez’s estate was sufficiently represented by one 
of his heirs Amirbaksh; and in this connexion they 
distinguish MaTkarjun v. N arJiari{l) and they equally 
clearly negative the second contention that Amirbaksh 
was duly represented on the record by his guardian 
Alahnavaz.

Now, let me reproduce another passage from the 
judgment:

“ In suits Nos. S72 of 1879 and 160 of 1878, the Judge 
seems to have accepted without question the statement on the 
record that Amirbaksh was the legal representative of Ifaurez 
and Alahnavaz was his guardian and never applied his mind to 
the matter . . . Their Lordships think that the estate
of Naurez was not represented in law or in fact in either of the 
suits and the sale of his property was therefore without juris
diction and null and void. N’or can they hold that the share o f  
Amirbaksh him self in his estate was houndJ^

It is obvious that their Lordships were dealing with 
two distinct and independent points and I  find it 
impossible to agree w ith  Mr. Justice Das that the 
Judicial Committee was not dealing with the second 
question. The learned Judge has been at great pains 
to analyse the facts, but with the greatest respect it 
appears to me that he has overlooked a very essential 
point in the judgment of the Privy Council.

It may be useful to refer to another passage in the 
judgment of the Judicial Committee ;
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S m s a m o l b  Their Lordships agree t h a t  the sales cannot he treated
Lakshmi- as void or now be avoided on the grounds of any mere irregu-
KABA.YANA. procedupe in obtaining the decrees or in execution of

them. But, on the other hand, the Court had no jurisdiction to 
sell the property of persons who were not parties to the pro
ceedings or 'p rop erly  represenfed on the record. As against such 
persons the decrees and sales purporfeina: to be made would be a 
nullity and might be disregarded without any proceeding to set 
them aside ’* (page 312).

I shall next deal with another case considered b y  

Das, J-5 Rashid-un-nisa v. Mulimmnad Ismail Khan(l). 
In some proceedings the minor in that case was repre
sented by her sister who acted ay guardian ad litem and 
in certain other proceedings by an uncle by name 
Maula Dad. Their Lordships held that so far as the 
sister was concerned, she was a married woman and 
therefore disqualified from being appointed guardian 
and in regard to Maula Dad, they held that his interest 
was obviously adverse to that of the minor and he was 
therefore disqualified. They decided that the minor 
was not a party to the proceedings and the execution 
sales were null and void.

I shall now proceed to consider the third case 
referred to by D as, J., Partab Singh v. Bhabufi Singh(2). 
In the judgment of the Privy Council, reference is made 
to two suits, but for the present purpose it is sufficient 
to notice the facts connected with one of them, that is, 
the suit brought by Bhabuti Singh on 26th June 1899. 
The minors Pertab and Abharan Singh were added as 
defendants to that suit. They were described as being 
under the guardianship of Hari Pershad. Ko order 
appointing Hari Pershad as a guardian for the minors 
was applied for or was made. The result was that the 
minors were not in law represented in the suit in 
question. Their Lordships observe :
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As Hari Pershad had not been appointed guardian for SRiEAaiutp 
tlie suit for the minors Pertab Singh and Abharan Singh, they 
w e re  in law unrepresented and the decree will not bind them.^’ xABArjvjfA, 

There was anotbter ground to support the same con
clusion, but it is not at present material.

What do these tkree cases establish ? In Khim'qjmal 
V. D aim (l) the name of Alalinavaz appeared on th.e 
record and he was described as the guardian of Amir- 
baksh, the minor. Similarly in Partah Singh v. Bhahuti 
Singh{2) Hari Pershad was described on the record as 
the guardian of the minors, Pertab and Abharan. In 
neither case was the appointment of the guai*dian 
ad litem made by the Court. In B.ashid-im-msa y. 
Muhammad Ismail Khan{2>) th.e sister and the uncle 
were appointed guardians ad litem but they were 
incompetent to act. In all the three cases, the Judicial 
Committee held tliat there was no representation of the 
minor at all and that the decrees or sales as the case 
might be were null and void. On the principle under
lying these decisions, a decree obtained against a minor 
for whom a guardian was appointed vyithout his consent 
would be equally ineffectual and be likewise a nullity.

I am glad to find that this is the law, for otherwise 
the interests of minors will be gravely imperilled. 
Hundreds of persons may be competent to act as 
guardians of a minor defendant, but if any of them is 
appointed without his consent merely because the 
plaintiff in the suit chooses to propose his name, does it 
follow that the man so appointed is either under a legal 
or moral duty to safeguard the minor’s interests ?. The 
proposed guardian not having consented, he cannot foe 
made liable for any injury sustained by the minor, nor 
is he likely to he under any sense of personal responsi
bility in the matter. Mr. Justice D a s  distinguishes the
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XAEAYAKA.

SBisAJiuLn three decisions to wMcli I liave referred and finds 
LAEsiiiti- support for his conclusion in Walian v. Banlce Beliari 

Persliad S ingh{l). I fail to see how this case is an 
authority for his position. The Subordinate Judge held 
that although no formal order appointing the mother to 
be the guardian ad litem of the infants has been drawn 
up, the Court must be deemed to have sanctioned the 
appointment and that the want of a formal order was at 
most an irregularity (see page 1030). The High Court 
disagreeing with the Subordinate Judge considered that 
there was nothing from which they could presume that 
the Court had sanctioned expressly or impliedly the 
appointment of the minors’ mother as their guardian 
(see page 1031). The Judicial Committee observes ;

“ T ie ir  Lordships are unahle to coacur in the conclusion 
at which the learned Judges arrived. The present plaintiffs 
were substantially sued in the former suit, and the alleged 
fraud has been negatived. It  appears to their Lordships that 
they (the present plaintiffs) were effectively represeated in that 
suit by their mother, and with the sanction of the Court.”

They then proceed to say that one of the defects
which can be pointed out is that no formal order
appointing the mother of the plaintiffs is shown to have
been drawn up. In the result, they hold that the
defects of procedure alleged were at most irregularities
which could not invalidate the proceedings in the
absence of proof of prejudice having accrued to the
infants. There can be no doubt about the facts. There
was an appointment hj the Court of a guardian ad litem.
The order of the appointment was not  ̂ however  ̂ slioiun to
have been formally drawn up. This was considered in
the nature of an irregularity and there is nothing in
the judgment to warrant the view that if there was no
representation., the decree would not have been treated
as void.
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Mr. Justice Das is at pains to establisli that the saiRAHULn 
mofcher d id  not in fact act for the minors at any stage lakskmi- 

of the suit and that some learned Judges in India were 
under a misapprehension on this point. It seems to me 
that this question whether the mother did or did not in 
facfc act for the minors is of no importance, because the 
judgment of the Privy Council is based on two facts, 
viz, 5 (1) that there was a proper appointment and (2) 
that there was no formal order of appointment; and as 
the defect was held to be a mere irregularity the 
Judicial Committee proceeded to consider whether any 
prejudice resulted to the infants.

I am therefore of the opinion that a decree passed 
against a minor defendant where there is no consent on 
the part of the guardian ad litem to act as such is null 
and void, and it is unnecessary to set it aside in 
separate proceedings.

Coming to the facts of the case on hand, even if 
consent can in law be implied, I  am of the opinion that 
the fact that over the signature of the proposed guardian 
ad litem, the endorsement appears containing the words 
“ guardian— defendant ” proves nothing, for it only 
means that the description in the endorsement was 
made to conform to the description in the notice, and it 
is not uncommon for persons to merely reproduce the 
words constituting the description when they are 
making an endorsement of this nature, without accepting 
the truth of the description, I agree to the questions, 
as stated by my learned brother, being referred for the 
decision of a Full Bench.

On t h i s  R e f e r e n c e

T. Bam achm dra Uao for respondent.— The consent 
must be express; otherwise all sorts of difficulties will 
arise, several years after. Order XX XII, rule 4 (3), 
is mandatory. He relied on Annada Prasad  v. U fen d m



SRiHAMOLv ;^aih Dey{l)^ Mohan K-nshna B a r  v. E a r  P rasad{2), 
laeshmi- Shaikh Sajjad Eusain  v. Sahal R ai{^ ), Warendra 
naka-vana. Mandal v. Jegendra Narayan E oy{4), Shroof

Sahib V. Baghmaiha 8ivaji{6).
A. Krislmaswcir/d Ayyar^ following, argued tliat the 

rule was new and that there must be sorue overt act 
showing previous consent, though it need not be express ; 
Gilbey v. Bush{Q). Mere silence is not consent.

8 . Yarada Achariyar (with K. Marnth Rao) for appel
lant was not called iipon.

OPINION,

ConTTs CouTTS T ROTTER, C.J.— In tliis  casB two questions
a HOTTER, i3een referred to us b y  the Divisional Bench ; the

first is, “ whether, where a person has been appointed 
guardian ad litem  for a minor b u t  his consent to such 
appointment has not been obtained, the decree is a 
nullity, or -whiether it is merely voidable on good ground 
being sh o w n  therefor ? ” The second question is, 
“ whetlier the consent of a guardian to his appointment 
as snch must be express or may be implied ? ”

In the view we take of this matter, the answer we 
propose to the second question must end in a reference 
back to the Divisional Bench which may render the first 
of these questions purely academic and one which need 
not arise for the determination of the suit. The words of 
the statute are contained in Order XXXII, rule 4, clause 
(3) : — “ No person shall without his consent be appointed 
guardian for the suit,” and we are asked to say whether 
that consent can be implied or whether it must be 
express. There are cases that have been cited to us in 
which the learned Judges speak of express consent, but 
I  do not think that before this reference arose, the
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learned Judges who used the language wliicli has been seibamuiu 
cited were really deliberately applying their minds to 
the question as to whether consent must under the 
statute be express. The statute does not contain the 
word “ express/’ and I fail to see how Courts have a 
right to put into the statute a word which is not there.
Consent is a question of fact. A  person may haye 
consented and there may be no direct evidence of it.
The evidence may be inferential, indirect and circum
stantial and, as my brother W a l l a c e  put it, it is purely 
a question of evidence. We are unaware of any rule of 
evidence which says that this simple question of fact— ■ 
aye or nay, did this person consent to act— is to be 
decided by any different laws of evidence from those 
which guide Courts  ̂ in arriving at the determination of 
all questions of fact. Is the evidence before the Court 
sufficient to enable it to say with confidence, “ we hold 
here on the evidence that there was consent by this man 
that he would act as guardian ? We therefore think 
that the case must go back with the expression of our 
opinion that the answer to the second question referred 
to us is that the consent need not be express. It is 
quite true that the two learned Judges who formed the 
Divisional Bench gave an indication of what their find
ing would be on the question of fa ct; but as they both 
approached it under the shadow of this supposed rule of 
law, it seems to us that it is better that they should 
reconsider the question under our direction and come 
to an express finding on the question as to whether 
there was a consent to be inferred from the evidence 
available to them or not. That is a matter for them and 
not for us.

Ramesam, J.— I agree, ramesam, j.
W allace, J.— I agree and have nothing to add. wawacb.j,

N.R̂


