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Dorarvery to put my view in another form. If we take the proce-
MUDALIAR s . . . . ’
v, dure which is laid down in section 9, we find that any
Nagzsa . - . .
Grawant. tenant, i.e., by definition *“ any tenant of land, liable to

Watace, J Ay rent on it ” not excluding a tenant of land owned by
a trust, is entitled to move the Court for an order that
his landlord shall be directed to sell the land. It is
admitted that the trustee of trust lands comes within the
definition of the term “landlord.” When the Court has
made that order and not earlier, as-I coneeive it, can a
trustee landlord come in to object that such an ovder
cannot be valid because he is not entitled in law to sell
the land or to alienate it permanently except for necessity.
To that the Court rejoins that the order itself has just
provided the necessity required and it seems to me that
on that the objection of the trustee landlord must vanish,
as it cannot be argued that such an order of the Court
directing him to gell the land is not a necessity justifying
his conveyance of the land. Tn this view theve seems to
me nothing in the Act frora which one may reasonably
conclude that it was not intended to apply to a trustee

tandlord.
N.R.
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A minor can maintain a snib against an agent appointed by
his guardian for the benefit of his estate () generaily, as well as
(b) in vespect of properties received by the agent, and not
accounted for to the guardian. Ramanathan Chettiar v. Muthiah
Chetty, (1920) LL.R., 48 Mad., 429, overruled.

APPEAL against the decree of C. S. Manappva Avvar,
Subordinate Judge of Cuddalore,in Original Suit No. 13
of 1919.

The facts are given in the Order of Reference of
Ramesay, J.

The plaintiff whose suit was dismissed preferred
thig Appeal. \

This Appeal coming on for hearing on Friday and
Monday, the 18th and 21st days of January 1924, and
having stood over for consideration, the Court made
the following

ORDER oF REFERENCE TO A. Furnn BrNcH:—

Rammsaw, J —1In this case the plaintiff, being minor
by his mother and next friend, sued the defendant (his
maternal uncle) for an account of his management,
generally, of the plaintiff’s estate from October 1910 to
March 1916 and, in particular, of certain items of
moveables (paddy and outstandings). The Subordinate
Judge dismigsed the suit, following Ramanathan Chettiar
v. Muthiah Cletty(1). ‘

The plaint does not expressly say that the defend-
ant was appointed as agent by plaintifi’s mother nor
have we in this case any power of attorney, as in
Ramanathan Chettiar v. Muthiah OChetty(1) and in
Bamayya Chettinr v. Sappanimuthu Chettior(2). The
plaint wasg filed prior to the decision in Ramanathan
Ohettiar v. Muthioh Chetty(1) and it cannot be said that
it was cleverly worded with a view to evade that deci-
sion. The allegations are loose and general, equally

(1) (1920) LLR, 43 Mad, 420.  (2) A8. No, 90’0t 1921 (unrepartdd).
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consistent with the defendant being regarded as an agent
appointed by the plaintiff’s guardian as well as with the
defendant being a mcre intermeddler and the guardian
passively acquiescing and remaining content with the
defendant’s promises of accounting. -I do not think the

allegations in paragraph 3, sub-paragraphs (2) and (3),
necessqmly amount to an allegation that defendant is
an agent. At the same time it must be conceded that
all the allegations will cover and are consistent with a.
case of agency. The defendant denied agency. But
the Subordinate Judge without inquiring into the faet
of agency and on the allegations in the plaint, held that
the suit was not maintainable.

1 find several difficulties in applying Bamaﬂatkan
Chettiar v. Muthial Chetty(1) to this case. First, the
Pnglish cases Barnes v. Addy(2), In ve Barney ; Barney
v. Barney(3), Mara v. Browne(4) are all cases where the
defondants had dealings with trustees and the cestuss
que trustent sued to make them Jiable. The defendants
were not dealing with guardians. Now I do not think
the legal position of a guardian is identical with that of
a trustee. It may be readily conceded that, for several
purposes, their positions are analogous (vide section 88
of the Indian Trusts Act) and we may speak of gnardians
who hold a fiduciary position, loosely as trustees. I do
not think the statement of Royitty, M.R., in Mathew v.
Brise(5) amounts to more than this, In Muthusubbia
Chettiyar v. Rangiagoundan(6) it has been held that the
powers of a guardian are less extensive than those of a
trostee although the soundness of such a wide proposi-
tion has been doubted in Vembu Iyer v. Srimivasa
Iyengar(T). The latter case suggests that the position

(1) (1920) I.LR., 48 Mad., 429, (3) (1874) 9 Ch. App., 244,
{3) [1892] 2 Oh., 265. (4) [1896] 1 Ch., 199,
(5) (1851) 14 Beav., 341. - (6) (189%) 7 M.L.J., 191,

(7) (1912) 23 M.L.J., 638.
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of a guardian is in some respects wider than that of a
‘brustee (see the judement of Masinayant Prinay, J., in
Bamayya Chettiar v. Sappanimuthu Chettior(1). - What-
ever.may be the position of gnardians in English law
it is impossible to bring a guardian under the definition
of “trusts” and “trustee” in the Indian Trusts Act.
If every gnardian is a trustee, the legislature might
have easily said so.  The fundamental difference is that
the legal estate vests in the trustee, but does not vest
in the guardian. The cestni gue trust if sui juris may
require the trustee to convey the estate to him (section
56 of the Trusts Act), but until this is done the estate

vests in the trustee. No such conveyance has to be

executed by the guardian to his W‘ll’d on his attaining
majority. ' ‘
.There is no law prohibiting a guardian from entering
into contracts on behalf of his ward. When such
contracts are entered, they are not void. When they
are not completely executed, the question of enforcing

them against minors in Courts will be decided with’

reference to the test how far they are bindincr bn the
minors. In so far as such contracts impose a mere per-
sonal liability on the mmor they may not be enfnrced

[ Waghele Rajsanji v. Shekh Masludin(2), Indur Chunder
Singh v. RBadha Kishore Ghose(8)] and there may bei

diffculties in giving effect fo them |Ramajogayye v.
Tagannadhan(+) ]. But these difficuities need not trouble
a Court in eases where all that remains is somethlvw to
be enforced on behalf of and for the benefit of the minor;
gee Masipavant Pinar, JJ’s judgment in  Ramayya
Ohettiar v. Sappanimuthu Chettier(1).  Mr. Sitarama

Rao, the learned vakil for the respondent, suggasted

(1) AS.No.90 of 1921 (anreported).  (2) (ss7) LLE, 11 Bom.. 551 (P.0).
(8) (1892) L.LR., 10 Cale,, 507 (P.C.). (4 (1918) 1. L.1%, 42 Mad. 85(¥.B.),
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that in such a case the minor may sue on the principle
that the general rule that only parties to a contract
can sue does not apply where a benefit is reserved
under or arises out of the contract in favour of a third
person in such circumstances as to amount to a trust
(vide Pollock on Contracts, 9th Edition, pages 222-223).
This suggestion leads me to doubt the soundness of
applying the English decisions to a case of a guardian.
If the contract entered into by the guardian was made
on behalf of the minor and the unexecuted part of it
relates not to a liability but to a right of the minor,
I do not see why the minor cannot sue on a contract of
agency just as he can on any other contract. Kven
Privuies, J., who differed from Masioamav: Prouar, J.
[in Ramayya Chettiar v. Sappanimuthu Chettiar(1)], does
not seem to question such a proposition. On the terms
of the power-of-attorney in that case, he held that the
contract of agency in it was not created on behalf of the
minor bat personal to the principal.

Secordly, Lord SzrsourNe’s judgment in Barnes v.
Addy(2) indicates an exception to the main principle he
was laying down :—

“ Unless those agents receive and become chargeable with
some part of the trust property or unless they assist with a

knowledge in a dishonest and fraudulent design on the part of
the trustees " {at page 251),

When we examine the facts in the English cases
this aspect of the matter seems to become important.
In Barnes v. Addy(2) the two solicitors (Mr. Duffield
and Mr. Preston) were sought to be made liable on the
ground that Mr. Duffield prepared the deed of appoint-
ment of Barnes as sole trustee and the deed of indem-
nity and introduced Addy to a broker for the purpose

(1) A.S, No, 90 of 1821 (unveported), (2) (1874) 9 Ok App., 24%.
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of selling out some of the stock to pay some amounts to
which the trust estate was Jiable and that Mr. Preston
settled the deed of indemnity on behalf of Mrs. Barnes.
These acts were alleged to amount to a frand on the part
of the solicitors. In In re Barney; Barney v. Barney(l)
the widow of the testator acting as executrix decided
to carry on the husband’s business, but this amounted
to a breach of trust. Two friends assisted her by
initialling all cheques issued by her on the bankers with
whom the funds were invested, it being understood that
the cheques were not to be honoured without their
initials. On this ground they were sought to be made
liable. In Mara v. Browne(2) the defendants were
acting solely as solicitors.

Norru, J., held that Hugh Browne was

““a principal in the matter and was not a mere agent for
persons under whose lawful directions he was acting.”

The Court of Appeal reversed this Judgment (Svira,
L.J., being more guarded in his opinion on one point in
the case).

In the first two cases, the defendants did not get
possession, of any part of the trust property. They were
sought to be made responsible solely for their actsin
adviging and co-operating with the trustees. In the
third case though Hugh Browne came into possession of
the trust funds, he carried out the directions of the
- trustee. I am far from saying that an agent (of the
guardian) lawfully entering into possession of the
property under the directions of the guardian and carry-
ing out all the directions of the guardian should be
liable to the ward solely on the ground that the acts of
the guardian were in excess of his powers and therefore
the agent’s entry is tortious. In such a case the agent
ought not to be liable. But when the agent has not

(1) [1892] 2 Ch., 265, (2) [1896) 1 Ch,, 199,
59-4
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carried out the directions of the guardian and has not
accounted for property that came into his possession, I do
not see why, while those acts may give rise to an obliga-
tion ez contractu, there should not be also an obligation
e delicio making him liable to the ward if property is
actually received. That the same act, while giving rise
to relations ez contractu between A and B may also give
rise to relations ez delicto between B and C is a common
conception known to law. In all such cases no doubt it
is necessary for the protection of the defendant from a
multiplicity of actions that the guardian also should be a
party. In Rawmanatian Chettiar v. Mutliak Chetty(l)
and in Bomayya OChettivr v. Sappanimuthu Clettiar(2)
the guardian was not a party and this fact was relied on
as a ground of decision by Asbur Rawiv,J.,in the former
cage and PHILLIDS, J., in thelatter. AgainI do not see
why, in such a case, if the fact that the estate was that
of 2 minor was known to the defendant, the minor’s
action should not be held tolie on the principle of the
exception (I have stated already) to the rule that only
the parties to a contract can sue. When property is
received for the purpose of being dealt with for the
benefit of the ward and has not been accounted for to
the guardian, I do not see why the facts do not amount
to a trust in favour of the ward and the ward should
not be entitled to sue. In the present case, though the
frame of the suit is one for accounting, the allegations
disclose that considerable items of property have come to
the hands of the defendant. I do not know if that was
the case in Ramanathon Chettiar v. Muthiah Ohetby(1):
But if it was alleged that some properties came to the
hands of the defendants in that case, I doubt the correct-
ness of that decision. It seems tome alarge and

(1) (1820) L.LR., 43 Mad,, 429.  (3) A.8, No. 90 of 1941 (unreported),
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dangerous extension of the English cases to apply them
to cases of guardian’s agents who have received proper-
ties and have not accounted for them even to the
gnardian. The position is so anomalous that it has only
to be stated—a guardian deals with an agent on behalf
of the minor’s estate but cannot sue to enforce the agent’s
liabilities on the minor’s behalf, but should sue in his

own right though he has no rights ew hypothesi and the
minor cannot sue.

For all these reasons, I am inclined to doubt the
correctness of the decision in Ramanathan Chettiar v.
Muthial Chefty(1). Kven if it is not entirely erroneous
it requires to be limited. I would therefore refer to a
Full Bench the question whether a minor cannot maintain
a sult against an agent appointed by the guardian for
the benefit, of the minor’s estate (a) generally and (2) at
least in respect of properties received by the agent and
not accounted for to the guardian.

Jackson, J.—I agree.

Ox 1HIs REFEKENCE

S. Varada Achariyar for appellant.—As it is the
guardian who appointed the agent that now sues the
agent, the suit is maintainable ; Surendra Naih Sarkar v.
Atud Chandra Roy(2).  Ramanathan Clettiar v. Muthiah
Ohetty(1) is distinguishable on the facts. Even otherwise
some of the observations therein are open to objection,
especially in view of English authorities. See Simpson
on Infants, page 99. ' '

T.V. Gopalaswawmi Muduliyor for respondeut.—The
suit should have been filed by the mother in her personal
capacity, and not as guardian. There is no direct
contractual relationship between a minor and the agent,.

(1) {1920) LL R, 43 Mad., 420, (2) (1807) LLX,, 34 Qule., 802,
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Ramanathan Chettiar v. Muthiah Chetty(l) is right.
See also Chidambaram Chetti v. Pichappa Chetty(2) and
Branson v. Appasami(3). If the law be otherwise, the
agent may be sued twice.

OPINION.

Courrs Trorrer, C.J.—"The question referred to usis
“ whether & minor cannot maintain a suit against an
agent appointed by the guardian for the benefit of the
minor’s estate (a) generally and (b) at least in respect of
properties received by the agent and not accounted for
to the gnardian.”

The reference was really necessitated—I do not
gather that the learned Judges had much doubt about
the point themselves—by the decision of a Bench of this
Court in Ramanathan OChettiar v. Muthiah Chetty(1)
which, in my opinion, applied itself to the wrong angle
of view in looking at these matters. Itis not a question
of trustes de-son-fort; it 13 a question of a contract
made by a minor with an agent to manage bis property
and a contract which no one can suggest is void though
it may be voidable at the instance of the minor. It may
be that the minor cannot be sued upon it; but here the
minor is seeking to enforce his rights of property against
& person who has nndoubtedly had control of his estate
and whom it is sought to make accountable for the
estate and its funds which have passed into his hands.
The English rule is perfectly clear; it has been cloar,
ever since the case of Dormer v. Fortescue(4), decided as
carly as 1744 by Lord HirpwickE, that in a position of |
this kind, the minor iy entitled to call upon the agent to
account.

(1) (1920) LLR., 43 Mad,, 429.  (2) (1907) I.L.R., 30 Mad., 243,
(3) (1894) LLB, 17 Mad, 257, (4) (1744) 3 Atk 124; 26 ER., 875,
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I do not wish to say more, because my learned
brother RayEsam in the Order of Reference has given
his reasons for believing that Ramanathan Chettiar v.
Muthiah Chetty(1) is wrongly decided and can no
longer be regarded as good law, and I am entirely of
the same opinion. I think that this reference must be
answered in the affirmative as regards both (a) and (b).

Raumgsan, J.—T agree.

Watnace, J.—I agree and have nothing to add.
N.R.
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PUTCHA LAKSHMINARAYANA (Pramnrirs),
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Civil Procedure Code, 0. XXXII, 1. 4 (3)—Consent of guardian
ad litem— Brpress consent not necessary.

Order XXX11, rale 4 (3), Civil Procedure Code, does not
require that the consent of a person for his appointment as guard-
ian ad litem should be express ; it may be an implied one,
ArpealL preferred against the decree of B. VENKATESW AR
Rao, Second Additional Subordinate Judge of Guntar,
in Original Suit No. 72 of 1919.

The facts are given in the Order of Reference by
PriLuIps, J. |

The Subordinate Judge gave a decree for the
plaintiff holding on the preliminary issue that there was
no express or implied consent of the guardian to act as

(1) (1920) LL.R, 48 Mad., 429
* Appeal No. 101 of 1921,
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