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APPELLATE OIYIL.

Before Mr. Justice PldlUps and Mr, Justice Od^ers. s'lhru&ry

K  ALEP A LL! R  AJITAGI KIP AT B Y  ( F i r s t  R e s p o n d e n t ) ,   ------ —

A ppellant,

'U®

KALEPALLl BHAVANI SAXKARAM ( P etitio ner ),

AND

KALBPAIiLI KUMAR AS A MY (S econd R espondent), 

R espondents.*

Decree—Execution—Lim itation— Limitation Act ( I X  o f  1908), s, 
15 and art. 182—Transfer o f decree—Application hij 
transfeiee fo r  execniion— AppUcntion atayp.d hy aitachnnent 
of decree li/ pla intiff in another suit— Attachment before 
judgment— Subsequent application hy attaching decree-holder 
fo r transmission o f decree to another O ourt— Notice to 
judgment-debtor— Order fo r  transfer passed—Plea, o f limita
tion not taken in that application— Subsequent application fo r  
execution— Plea o f limitation, whether tqq judicata—Applica- 
tioii by assignee o f decree, whether a step in aid o f execution— 
Stay o f execution o f decree hy attachmmt before judgment^ 
whether a stay under section 15, Lim ita tion  Act— Deduction 
o f time.

A decree was passed on 27fcli March 1918 ; an applioahioii 
was made by certain transferees of the decree on 26th Julj 1919 
for recognition of their transfer, and for execution; their 
petitioa was dismissed in consequence of an order of alitach- 
ment passed on the same date aad obtained before judgment in 
another suit filed by the first respondent against the original 
decree-holders; on 4th April 1922, the first respondent, who 
had obtained his decree on 22nd December 1921, applied 
for the transmission of the former decree from the Sub-Court 
which had passed it to the District Court for execution, and 
an order for transfer of the same was made after notice to the 
judgment-debtors who did not object to the transfer on the 
ground that' execution of the decree was then barred, by 
limitation ; on 26th April 1922, the first respondent applied for
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Rajitagiei- executioa of the decree in the latter Court; on the judgment" 
debtors pleading the bar of limitation,

Bhavahi Eeld^ that, even in an application for transfer of the decree
Sa?;kaeam. another Court for execution, it is open to the iudgment-

debtor to plead limitation in bar of execution, and in fact he 
ought to do so ; and if he omits to raise the plea and the order 
for transfer is made, he cannot raise the bar of limitation in a 
subsequent application for execution filed within three years of 
the previous application for transfer of the decree.

Mungul Fershad Bichit v. Grija Kant Lahiri (1882) I.L .R ., 
8 Calc., 51 (P.C.) ; and Baja of Bamnad v. Ve.lusami Thevar, 
(1921) 40 197 (P.O.), applied ;

that the application b j  the transferee-d.ecree-holders for 
recognition of their transfer and for execution was a step in aid 
of execution of the decree, even though the right of the 
transferees had been negatived in subsequent proceedings ; 
Srsepada Brahmayya Pantulu v. Farasuramayya, (1902) 12 

S48, followed ; that in the case of an attachment before 
judgment, of a decree, unlike the case of an attachment of a 
decree by a decree-holder or of a book-debfc, the order of 
attachment absolutely prohibits the execution by anybody of 
the decree attached and amounts to an injunction within the 
terms of section 15 of the Limitation Act, and the decree- 
holder is entitled under that section to a deduction of the period 
during which the injunction was in force; and that consequently 
the present application for execution was not barred by 
limitation.

A ppeal against the order of P . 0 . L obo, the District 

Judge of Kistna, in Execution Petition JSTo. 60 of 1922 

in Original Suit No, 66 of 1913 on the file of the Court 

of tKe Subordinate Judge of Masulipatam.

In  Original Suit No. 66 of 1913 on the file of tbe 

Sub-Court, Masulipatam, a decree was passed for payment 

of money and other reliefs in favour of the plaintiff and 

fourteentli defendant therein, and the decree was 

affirmed on appeal on the 27th March 1 918 . The 

decree-holders therein transferred their decrees in 

favour of their wives, and the latter applied on 2 6 th  
July 1919 to the Sub-Court for recognition of their 

transfer and for execution of the decree. On the same
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date, at the instance of one Bavani Sankaram, t ie  

present first respondent, wlio had filed a suit (Original gjĵ TAKi* 
Suit No. 372 of 1919 on the file of District Munsif’s Sank̂ k̂ m. 
Court, Masulipatam) against the original decree-holders, 

the District Munsif issued a prohibitory order to the Sub- 

Court for attachment of its decree; and the attachment 

was made on 28th July 1919 before judgment in the 

suit in the Munsif’s Court ; in consequence of this 

^jttachment, the application of the transferee-decree- 
holders filed in the Sub-Court was dismissed without 

inquiry into the merits of the transfer and without 

issuing notices to the judgment-debtors and original 
decree-holders. The District Munsif passed a decree 

on 22nd December 1921 in favour of the plaintiff in 

Original Suit No. 372 of 1919 against the original 
decree-holders in the Sub-Court suit. The first reap on 

dent, who had obtained his decree in Original Suit No.

372 of 1919 and had attached the decree in Original 
Suit 5fo. 66 of 1913 before judgment as already stated, 

applied in Original Suit No. 66 of 1918 on 4th April 
1922, for transfer of the Sub-Court decree to the District 

Court for purposes of execution of the said decree; and 

the decree was transmitted to the District Court after 

notice under Order X X I, rule 22, had been issued to the 

judgment-debtors, who are the present appellant and 

se.'ond respondent in the H igh Court. The judgment- 

debtors did not take, in answer to the petition for 

transfer of the decree, the plea that an application for 

the execution of the decree was barred by limitation and 

the Court passed the order for transfer of the decree, 
without considering the question of limitation. A fter 

the order had been passed by the Sub-Court the attaching 

decree-holder (first respondent} made the present appli

cation to the District Court for execution of the decree on 

. the 26th April 1922. The judgment-debtor pleaded
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dijiiiciiii- bar of limitation. The District Judge held that the
PAi ’i i r  _ . . .

^ application was not barred by limitation on two gronnds^
SaKKsRAM. viz., ( 1 ) tliat the question wliether tlie execution applica

tion was not barred was res judicata by reason of the 

order of the Sub-Court on the previous application for 

transmission of the decree to the District Court, and (2 ) 
that th,e previous application by the transferees of the 

decree for recognition of their transfer and for execution,' 
was a valid application in accordance with law and was 

a step in aid of execution of the decree. He overruled 

the other grounds relied on by the decree-holder, viz., 

that the time during which the decree was stayed by  

reason of the attachment should be deducted under 

secti<sn 15 of the Limitation Act, as well as the ground 

that a notice was issued on a previous application for 

execution filed by the first respondent before he obtained 

his decree in Original Suit No. 372 of 1919. The first 
defendant preferred this appeal.

T, Eamachandra-Bao for Appellant.--The question 

of limitation is not res judicata by reason of the order on 

the application for transmission of the decree. A ll that 

is necessary to be inquired into in such an application is 

whether the decree is not satisfied and such like matters. 
The question of limitation and executability of the 

decree need not be gone into at that stage. Though . 
the judgment-debtor might have raised the question 

of limitation, he is not bound to raise ■ it at that stage. 
Explanation 4 to section 11, Civil Procedure Code, 

which is a I’ule of constructive res >)udicata  ̂ is not 
applicable to execution proceedings. The decision in 

Sreepati Gliaran Ghowdhnry v. Shamaldhone I)utt{l) shows 

that it is not permissible to the 3udgment-debtor to raise 

in such an application the plea of limitation in bar 

of execution.’ An application for transmission of decree

(1 ) (1912) 15 O.L.J., 123.



is not an application for execution. See also GJmtterpat 
Smgh  V. Mai Bahadur Saita, 8oom,arimull{l). This case 

is approved in Pierce LeHie y . P erm nal(2). Notice Sakkasaa, 

under Order X X I, rule 22. should be issued by the 

executing Court, and not by the Court transmitting tlie 

decree. Assuming the transmitting Court is competeat 

to decide, it is not bound to decide the question of 

limitation. Constructive rea judicata  is not applicable 

to execution proceedings. See Kalyan Singh v. Jagan  
Frasa,d{3) and B>amchandra v. 8hriniwas{4<). The 

decision of the Privy Council in M ungul Pershad Bialiit 
V. Grija Kant Lahiri{h) is distinguishable as there both 

the petitions were petitions for execution. 2nd point.
1 ’he application of the assignee-decree-holders is not 

a step in aid of execution, because there was no pending 

application for execution. See Kupjmswami CheUiar v. 
Bajagopala Ai//ar{^'f).

P . 8omam,ndaram for respondent.— The application 

for execution of the assignee-decree-holder operates 

as a step in a id ' of execution. The application of 
assignees on 26th July 1919 is a step in aid of execution.
See B.amanujci Jeer Swami v. Secretary o f State{7).
Section 15, Limitation Act, applies. The decree-holder 

is entitled to deduction of time from 28th July 1919 (the 

date of attachment of decree) to 22nd December 1921,

(date of decree obtained by the first respondent in 

Original S ait No. 372 of 1919). Under Order X X X V II ,  
rule 7, the attachment before judgment operates as a 

stay of execution. See Order X X Ij rule 53, and Form  

223, Appendix C, Civil Procedure Code.
The case in Bangaswami Ghetti v. Thangavelu 

Ghetii{S) is distinguishable, as it is a case of attachment

(1) (1916) 20 C.W.K, 889 (P.B.). ’ (2) (1! Î7) 40 Mad., 1069 (F.B.) :
(3) (1915) I.L.R., 37 All., 589. (4) (1922) 46 Bom., 467.
(5) (1882) I.L.R., 8 Calc., 51 (P.O.). (6) (1922) I.L.R., 45 Mad., 466.
(7) (1910) 7 241. (8) (1919) 42 Mad., 637,
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rajitaqibi- q£ simple debt. Attachment in such a case does not 
V. prevent a suit. There is a distinction between attach-

sankaeaji, ment of a debt and of a decree. Sliib Singh v. 8 Ha Ram

(1 ) and B eti MaJiarani v. The Collector o f E ta ivah(2 ) are 
cases of attachment o? debts. Unni Eoya  v. Vmm a{^).

T. Bamnchandra Bao in reply.— The decisions of the 
Privy Council in Mwngul Pershad D ich it v. G rija  K an t 

Lahlri(4>) and in Raja of Earmiad v, Velnsami Tevar(6) 
are not applicable to the present case, as fchej were cases 
in which the previous application was one for execution, 
but not so in the present case.

The application by assignees of the decree is not 
valid as a step in aid of execution, because the assign
ment was held to be invalid in execution proceedings
and in suit. Benamidar cannot execute the decree. See 
B a ri Gobind Adhihari v. Ahhoy K um ar M om m dar(6 )

'SomasmuJaram for appellant referred to Vaitheswara 

A iyer  v. Srim vam  Baghava ly en g a r [l) and to G u r  

Narayan  v. Sheo Lai S ingh [8 ) as laying down that a 
benamidar is competent to execute a decree].

JUDGMENT.

This appeal relates to the execution of a decree 
dated 27ih March 1918. On 26th July 1919 the trans
feree • decree-holders applied for recognition of their 
transfer and for execution. However in consequence of 
an attachment of the decree, this petition was dismissed. 
The next petition was put in on 4th April 1922 asking for 
the transmission of the decree to the District Court for 
execution, and on 26th April 1922 the present execution 
petition was filed. It was contended that the present 
petition was barred by limitation, but four grounds were

(1) (1891) I .L A ,  la AU., 76. (2), (1895) I.L.Tl., 17 AIL, 198 (P.O.),
(3) (1912) 35 Mad., 622. (4) (18S2) 8 Oalo., 31 (P.O.).
(S) (1921) 40 M .L .J 197 (P.O.). (6) (1889) I.L.E., 16, Oalo., 364.
(7)  (1919) 1.L.B,, 42 Mad., 3i8 (F.B). (8) (1918) 46 I.A., 1.
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urged by the decree-liolder for allowing execution. The 
District Judge has held that two of these grounds -were 
valitl and has ordered execution to proceed. Now, this saxkabam. 
appeal is filed by the first defendant, the judgment™ 
debtor.

The first ground taken is that the plea of limitation 
is judicata  by reason of the order on the application 
of 4th April 1922 directing the transmission of the decree 
to the District Court. It has been held in the Calcutta 
Court in Sreepati Ghamn Ghowdhurg v. ShamaldJione 
D u tt ( l )  and in Ghutterpat Singh r. Bai Bahadur Saita 

8oomarimull(2), that, when an order for transmission of the 
decree is made, no question of limitation is decided and 
therefore such an order does not amount to res judicata 

on the question of limitation. In fact, in the former 
case, M tjk ee jee , J., held that the j udgme nt - debtor could 
not at that stage possibly contend that the decree was 
barred by limitation; but, apparently no notice was 
issued to the judgment-debtor under section 248 of the 
Code of Civil Procedure : the Court held further that, 
even though notice under section 248 is issued, it is not 
competent for a judgment-debtor at that stage to contend 
that the decree ought not to be transferred because an 
application for execution thereof is likely to prove 
infructuous as being barred by limitation. In the judg
ment no authority is given for this proposition of law and 
possibly it is based upon the rules of the Calcutta High 
Court, which do not require the issue of a notice to the 
judgment-debtor in an application for transmission of the 
decree. On the other hand, in Madras, under rule 161 
(3 ) of the Civil Rules of Practice, a notice should be issued 
and a notice was accordingly issued in this case.
It is now urged for the respondent that the judgment-

VOkXLViI] MADEAS SERIES 647

(1) (iai2> iSO.L.J., m , (2) (1916) 30 C.w.sr., 889 (P.B.).



KA.iirAG!Ki. (debtor had an opportunity o f appearing and pleading that 
y. the application was barred by limitation, and it would.

BhAVASI . x ' T l
s-ANKAfUM, seem that, when there was that opportunity, section i l  ex

planation (iv), would be applicable and that the question 
would be res jiiduatn becauŝ !̂ it was one which might and 
ought to have been put forward to show that the decree 
was not one that could be executed. In fact in Mn.ngul 
P e r .a d  BicMt v. Grija Kant la M ri(l) , it was held that, 
where an execution petition was barred by limitation 
but execution had been ordered to proceed, it was not 
open to the judgment-debtor in a subsequent application 
to plead that the former application was barred by 
limitation. Similarly in Baja of Uamnad v. Vehisaini 
Tem r{2) the Privy Council held that, when an assignee 
of a decree applied to be brought on the record and to 
have the decree executed, execution was allowed 
although the jud gment-debtor had raised the plea that 
execution was barred by limitation. In the order 
allowing execution the plea of limitation was not dealt 
with specifically, but it was held that in a subsequent 
application the plea of limitation could not be urged, for 
it must be deemed, to have been decided in the order on 
the former application. In that case the plea was raised 
in the first proceedings, but their Lordships remark in 
the judgmeat (at page 2 0 0 ), “ Ifc was not only competent 
to the present respondents to bring the plea forward, on 
that occasion but it was incumbent on them to do so if 
they proposed to rely on it, No appeal was brought: 
from the order then made and therefore it was not • 
competent for the Subordinate Judge to admit the plea 
on the subsequent proceedings.” It would appear froiT 
this that, even in an application for transfer of a de . 
it is open to the judgment-debtor to plead limitation and

648 THE INDIAN LAW REPORTS [VOL. XLVii

u ) (1882) LL.R., 8 gale., 51 (2) ( I921) 40 M>L„J., 197 (P.O.),



in fact he oiiglit to do so. If tlie decree is barred b j  
limitation, the transfer of it to another Court is a mere 
infructuous proceeding which ought not to be taken and, 
therefore, if a valid plea of limitation is aYaiJablê  it 
should be urged in order to prevent multiplicity of 
proceedings. In this view we think that the District 
Judge’s order in the present case was correct.

The second ground on which the District Judge 
allowed execution is that the pf t̂ition put in on 26th July 
1919 was a step in aid of execution, and, being less than 
three years before the present application, the latter is 
not barred. The application of 26th July 1919 was one 
put in by the transferee-decree-holders to recogniyie the 
transfer and to execute the decree in certain methods 
specified in the petition. The petition was dismissed 
because execution of the decree had been stayed and it 
a])pears that in subsequent proceedings the right of those 
transferee-decree-holders has been negatived. At the 
time the application was made they were transferee- 
deoree-holders by assignment from the original decree- 
holders and as such the proper persons to execute the 
decree ; it was held in Sreepada Brahmayya PantiiU i v. 
Parasurainaypa( 1) that such an application as this 
would have the effect of saving the bar of limitation. 
The transfer in that case was effected by a decree of 
Court, whereas in the present case the transfer is effected 
by an assignment by the parties, but this cannot affect 
the question whether the application was one made in 
accordance with law. Until the assignment had been 
held to be invalid, the transferees were the persons who 
'had title to execute the decree. On this ground also we 

;.̂ nk the District Judge was right.
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SAJiTiGiBi- The District Judge lias rejected the third ground,
»• namely, that limitation is saved under section 15 of the

BHAViKI
Sankaraw. Limitation Act and he has based his decision on Manga- 

sivami Olietti v. Thmgavelu Glietti(V). In that case, 
however, the attachment was of a book-debt and it is 
clear that an attachment of a book-debt does not operate 
as an injunction within the meaning of section 15 of the 
Limitation Act. When a decree is attached the form 
of attachment is given in Appendix E, forms Nos. 22 and 
23, and, in accordance with those forms, there would 
not really be any injunction against execution, for the 
attaching decree-holder can execute the decree himself; 
but, in the present case the attachment was not by a 
decree-bolder, but it was an attacbment before judgment, 
and consequently the order issued by the Court attach
ing the decree absolutely prohibited the execution of the 
decree by anybody, as will be seen by a reference to the 
attachment order. This order clearly amounts to an 
injunction and it is not denied that, if the period during 
wMoh that injunction was in force be deducted, the 
present application would be within time.

For all these reasons we think that the present 
petition is not barred by limitation and therefore dismiss 
this appeal with costs.

K.R.

(1) (1919) 42 Mad., 637.


